Copnep>xaHue:

BBEOEHWE

FoCynapcTBO U MPaBo - OCHOBHbIE YC/IOBMS COLMANIbHOrO PasBUTUS, HE3aMeHNMble
CNYyTHMKN nepenoBoro obuecTsa. KoHuenumnsa rocygapcTBa U npaBa - COCTaBHas 4015
obllecTBOBeNeHMS, ngeosorndyeckas 6asa NPakTUYECKON OPUCIPYAEHLNN.
®YHKLUNOHMPOBaHNE rocyapcTBa, YCTAaHOBAEHNE, @ TaKXXe OCYLLIECTBJIEHNE 3aKOHOB,
peannsauunsa npas aoaen, nogaepxaHve obLecTBEHHOr0 peXxmuMma HernocpeaCcTBEHHO
06beneHeHbl C yTBEPXAEHUSMY NOAUTUKO-NPaBoBoit koHuenumu.l[1]]

MpaBo, Kak 1 rocy4apcTBO, OTHOCUTCS K YACJY HE NNWb TONbKO 6onee 3Ha4YnUMbIX, HO K
bonee TpyAHbIX COUMNabHbIX ABIEHUN.

AKTYanbHOCTb [aHHOW TeMbl 3aKJIlO4aeTCs B TOM, YTO B HacTosLLlee BpeMsi MOHATUS
rocyapcTBa M NpaBa CYNTAIOTCA HEN3OEXXHbIMU CMYTHUKaMu cCoBpeMeHHOoro obLecTsa,
NO3TOMY BOMPOC UX COOTHOLLEHMS N B3aMMOCBA3M CTasla Hanbosiee TpyaHOM,
Pa3HOCTOPOHHEN 1 orocpenoBaHHon. CBA3aHO 3TO C TaKMMU aKTopaMu, Kak
3aTpyAHEeHne CoLnanbHOM U NOJIMTUYECKON opraHn3aummn obllecTsa, nocneaytouiee
OpraHn3aumMoHHoe N PYHKLIMOHAIbHOE CTaHOBIEHNE U YJlyYlleHne CaMoro rocyaapcTea,
TPYAHOCTb CUCTEMbI COLIMAJIbHOMO YNpaBiieHns n T.A4.

Ecnn B3ATb B TOJIK, COOCTBEHHO YTO 3TO MPaBO U KAKOBa €ro poJib B XXU3HU 00LLEeCTBa,
elé puMCcKue topuUCTbl HAMPaBASAN NHTEPEC Ha TO, COBCTBEHHO YTO OHO He
OrpaHMYeBaeTCa 0AHUM MoKa3aTeNeM Uan XKe 3Ha4eMoCTbio. MpaBo, N1can OAnH N3 HUX,
MCMOJb3YeTCs B pPa3HbIX 3HaYeHUax. s Havyana, npaBo 3HAYUT TO, COBCTBEHHO YTO
«BCerja cymTaeTcss 06beKTUBHBLIM U [06PbLIM», - TAKOBO eCTeCTBEHHOoe NpaBo. B MHoM
3HaYe€HUM NPaBo - 3TO TO, COBCTBEHHO YTO «MOJIE3HO BCEM UM XK€ NMOYTU BCEM B KAKOM-
B0 rocynapcTse, KakoBo LiMBUIbHOE npasos.l[2]]

B cnencteum popmmpoBaHmsa obwectsa 1 rocygapcTaea y Jlogen, KOHeYHO, N3MEHSAI0Ch
N NOHMMaHMe o npase. bbI1o 3amMeyeHo 60sbLIOEe KOIMYECTBO BCEBO3MOXKHbIX MPaBOBbIX
MbICJ/IEN, LOKTPUH U MHEHUI, BNPOYEM NepBOoHa4asibHble OCHOBbI, 3aJI0)KEHHbIE
PUMCKUMU tOpUcTamMm, TeM 6onee B NOAOOHBIN BETBM MNpaBa, Kak rpakaaHckoe
(UMBUNBHOE), HO N B «MOOEPHUN3NPOBAHHOM» BUAE, COXPaHNIOCh.



OncKyccum o npencrtaBiieHUN NpaBa, TakXe, Kak 1 0 COOTHOLLEeHUN rocyaapcTtea u
npaBa, rNMpaBa N 3aKOHa NMeJIn MeCTO He JINLWb TOJIbKO B OaJlbHEM UCTOPUNHECKOM
npownoM. OHU NPOOININCE TakXe B XX B., UMeT MeCTo O6cy)KJJ,EHI/IFI BOMpoCa n B
HaweM BpeMeHn. CoBpeMeHHbIe y4YeHble, KaK U nX npewecTBeHHUKN, akUNHTPUPYIOT
CBOe BHMMaHWe Ha OBa IN1aBHbIX NMoaxona U ABa pPa3JIniHbIX 3Ha4YeHns npaBa.[@]

MepBbI U3 AaHHbIX 3HAYEHWIN, Ha3bIBAETCSA MO3UTUBUCTCKUM, onpeaensieTcs He NnLlb
TONIbKO Ha eANHY0 B3aUMOCBSA3b roCy1apCcTBa U NMpaBa, HO U Ha TO, COBCTBEHHO 4YTO
rocyapCTBO CYUTAETCHA OAHUM, 0COBEHHbIX UCTOYHMKOM MnpaBa. MNpaBo Npu 3ToM
obycnaBanBaeTCs, Kak «cuctema obuieobpasoBaTesibHbIX, POPMasIbHO - KOHKPETHbIX,
roCcyapCTBEHHO - MPUHYANTENbHbIX 0OLLENPU3HAHHbBIX MEPOK, OTPaXKatoLLINX
BO3BEJEHHYIO B 3aKOH rOCyJapCTBEHHYIO BOJIIO JOMUHUPYIOLLEro Kiacca u
NPenCTaB/SIOLLEro B KAYECTBE KI1aCCOBOro PeryisiTopa coumanbHbiX oTHoweHni».[4]]

[Mpwv 3TOM packnage npaBo BCeLEsIO NN XXe NMPpaKTUYeCKN BCeLenio OTOXXAeCTBAAeTCA C
3aKOHOM, a BepHee - C HOPMaTUBHO - NMpPaBOBbIMA aKTaMWN, NCXOOALLIMMI OT roCcydapcCTBa
n obecnevynBaemMbiMu rocyaapcTtBoM.

NHoM packnapg K npaBy - HEMO3UTUBUCTCKNIN, He 0ObegnHAET HAaCTO/IbKO TBEPAO, KaK
rnepBbIN, 3Ha4YeHMe NpaBa C 3Ha4YeHneM rocygapcTBa. lMpaBo Npun 3TOM N3y4aeTcs Kak
«MpeTeHayWwmnin Ha BCeobLwHOCTL N 06Le0bsa3aTeNbHOCTL 0OLWLECTBEHHbLIN NHCTUTYT
HOPMATUBHOIO PeryJinpoBaHMsa coumanbHbIX B3aUMMOTHOLLUEHUN B LleISX paLMoHasibHOro
yCTPONCTBA COLMANbHOro 06LWEXNTUA METOLOM YCTAHOBNEHNS Mepbl HE3aBUCUMOCTH,
npaB 1 0653aTenbCTB U OTpakatoLwmx cobon onmueTsopeHmne B 0bblHasax, Tpaguumsax,
hakTax, 3aKNYeHnax pedepeHnyMOoB, KAHOHNYECKMX, KOPMOPaTUBHbIX,
roCyAapCTBEHHbIX N MHTEPHALUMOHa/IbHbIX HOPMax NPaBOBOro 3TaJloHa, OCHOBAHHOIO Ha
npuHumMnax 6nara, BEpHOCTN, N'yMaHM3Ma U COXPaHEHUSA OKPY XatoLlen npmpon,bl».[@]

Mpn 3TOM packyiage K npaBy 3aKJOYNTE/IbHOE HEe OTOXAECTBJIAETCHA C 3aKOHOM U
MOA3aKOHHbLIMWN aKTaMW. 3aKOH ABJIAETCA NPaBOBbIM TOJILKO B YTO CJ/ly4ae, ecsii OH
obnapaet nagen nobpa, BEPHOCTU, F'yMaHM3Ma, B C/ly4ae eCsin B ero CyLHOCTb
«3aJ10’)KeH» MPaBOBON 3TasIOH.

B 3TOM COCTOUT OZIHA U3 KJIIOYEBLIX (PAaKTOPOB, COOCTBEHHO YTO 3TOT packsag, He
obpallas BHUMAHMSA Ha CBOIO MPUTAraTeNIbHOCTb, B HACTOSLLEN XXN3HU, Ha NPaKTUKe
CYMTAETCH HaMMeHee NOoNySPHbLIM N UCMOJIb3YIOLWMMCS, YEM MEPBbIA, MO3UTUBUCTCKUI
packnaa.l[6]]

MpumeHas rnocnenHun n Hepa3aeanmo obbennHag rocyaapcrtBo C npaBoM, U, HanpoTuMs,
Ha TeopeTndeCckKn n npakTn4ecCkn oTtTajlkKmBatroTCAd U3 TOI O, CobCTBEHHO 4YTO npaBso B



HaACTOSILLLEN XXN3HW HEe MO APYyroMy, Kak B Buae obuieobasaTenbHbIX HOPM, KOTOpPbIE
HaNpPsAMYO BblIMYCKaKTCA NN XKe YTBEPXKAAKTCA rocyaapCcTBoM. 3a HecobnogeHmne nx K
HapYyLWNTENO NCNONb3YIOTCHA pa3Hble Mepbl FOCYAAaPCTBEHHOI0 BANSAHUS.

FocynapCTBO M NPaBO CBSA3aHbl APYr C APYroM, NpyY 3TOM OHW YCJIOBHO CaMOCTOSATE IbHbI
Apyr oT gpyra. B cny4ae ecnivm rocyfapcTBO M3OaeT NPaBOBble aKThbl, rapaHTUpyeT nx
BbIlNMOoJIHEHNE N B C/y4Hae HeCOGJ'I}O)J,eHVIFI cogep>XXawnmxca B HUX yCJ'IOBVII7I ncnosiblyeT
npnHyaAnTesibHYK Chay, TO MNMpaso, B C06CTBeHHyIO o4yepenb, CTPEMUTEJIbHO BJINAET Ha
rocynapCTBO METOOO0M yTBeEpXAeHNS obLeobs3aTesNbHbIX A1 BCEX €ro OPraHos,
OOJDKHOCTHbIX NINL, N OpraHu3auni npasun nosegeHmsa. C nomoLwbio obuienpnsHaHHbIX
HOPM MpaBa YKPEenaseTCsa UX NMosoXXeHne, yCTaHaBAMBaOTCSA rpaHuLbl nx paboTsl,
YTOYHSAETCA UX COCTaB, MopsAaoK paboTbl N OTHOLLEHUIA.

OOBbeKT KypcoBomu padoTbl: rocyfapCTBO M NpaBo.
MpenMeT KypcoBoMW paboTbi: NpobsemMa B3auMOCBA3M rocygapcTBa v Npasa.

Llenb KypcoBo#u paboTbi: 13y4nTb 1 NpoaHaIN3MpoBaTbh B3aMMOCBS3b FOCYyAapCcTBa U
npaea.

3apmaum KypcoBom paboThbi:

PacKpbITb MOHATUE N MPU3HAKWN rocyAapcTBa;
PaccMOTpeTb NOHATUE U MPU3HAKN NPaBa;
MpoaHann3npoBaTb B3aUMOCBA3b FOCy4apCcTBa U NpaBsa;
PackpbiTb BO3AENCTBME rocyaapcTBa Ha NMpaso;
N3y4nTb BO3OENCTBME NpaBa Ha rocyaapcTBo.
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Fnasa 1. MOHATUE, NPU3SHAKU U COOEP>XXAHME
FrOCYO4APCTBA

1. 1. MoHATMEe U OCHOBHbIE NPU3HAKMU rocyaapcTBa

C OpEeBHNX NOP MbICINTENN CTPEMUINCL AaTb OTBET Ha BOMPOC, COBCTBEHHO 4YTO Takoe
rocypapcTtsa. ELWLE apeBHEPUMCKNIA opaTop, MbIC/IUTESNb N MOUTUYECKN aesaTenb Mapk
Tynnun LvuepoH 3agaBas BONPOC U Cpa3y e AaBas oTBeT: «[la n cobCTBEHHO 4TO
Takoe rocyfapcTBo, Kak He 0Bl ecTBeHHbIN NpaBonopsagok?» Y LluuepoHa 6b1s10 MHOTO



rnocsiegoBaTesien B pa3/IN4HOE BPEMS U B BCEBO3MOXKHbIX MOCyAapCTBax
OCHOBOMOJIOXKHNK HOPMATUBUCTCKOW KoHLUenuun npasa . Kenb3eH, pyCCKUN 3KOHOMUCT
n pmnnocod M. Ctpyse n npoqvm.[m]

HemMHOro nHom no3mumnmn, KacaTesibHO MHEHUS O roCcyaapCcTBe, Npuaep>XmMBascs
KpynHenwunin npasoseq H. M. KopkyHoB. OH 3aBnsas, COBCTBEHHO 4YTO «roCy4apCcTBO - 3TO
4yesIoBEYECKMM CO3 HE3aBUCUMbIX JI0AEN C MPUHYAUTENbHO onpeneneHHbIM MUPHbIM
MOPSAKOM Mpu MoMoLKM npenocTasneHnsa ocoboro npasa NPUHYXXAEHNSA NNLb TOJIbKO
opraHam rocyuapCTBa».[@]

Mo4yTn BCe HayyHble OeATeNn ONMUCbIBaaM rocyaapcTBO, Kak opraHusauuto
npaBonopsiaka, BUAeNn ero CyLHoCTb 1 KJlo4YeBoe npenHasHavyeHme. Ho 3To nmub
TOJIbKO OAINH N3 YC/IOBUI NpeaoCcTaBNEHHOro GeHoOMEHa.

B 6yp>Kya3Hyto 3noxy 60nbLIy0 N3BECTHOCTb npuobpesno hopMynnpoBka rocynapcTsa,
KaK COl03a nojen, 3eMaun, 3aHMMaeMon 3TUMN N0 4bMU, N BNacTU. NonynsapHbIN
rocypnapcteoBepf . llorv BolaensieT YeTblpe 4acTu rocyaapcTBa:

COBOKYMHOCTb 4YeJ/I0BEeYHbIX UHANBUNLOOB;
KOHKPETHYI0 TeppUTOpUIO;

CYBEpPEeHHYI0 BNacTb;
npaBMTeanTBo.[@]

W

PaccmaTpuBaemoe hopMyJIMpoBaHNE rocyaapcTBa, NpaBuibHO oTpa)katollee
onpegeneHHble 0CO6EHHOCTY rocynapcTBa, CTano NpeasoroM A BCEBO3MOXXHbIX
yrpoueHnin. CCbiNIasiCb Ha HEro, HEKOTOPbIE MbICIUTENIN OTOXAECTBAAIN FrOCY1AapPCTBO
CO CTPAHON, UHbIE - C COLMYMOM, TPETbU - ONpeaesieHHbIMU INLLaMIN, OCYLLECTBASIOLLINX
snactb.l[10]!

B. W. JleHnH oCcy>XAan AaHHOe yTBep>XAeHue 3a To, COBCTBEHHO 4TO NOYTU BCE €ro
NpUBEP>XXEHLbl B paay 0CobbIX OTANYNTENbHBIX YepT rocyfapCTBa Ha3biBan
NPUHYOUTENbHYIO BNacTb: «[IpuHyanTeNbHasa BAacTb eCcTb B toboM counyme, v B
pPOOOBOM YCTPOWCTBE, U B CEMbE, HO roCyfapcTBa 34ecCb He bb1o» MaTy308B H.W.
MpaBoBasa cuctema un nmuo.[@]

He nopnep>XneatoT AaHHOE 3HAYEeHUEe U MPUBEPXXEHLbl MCUXONOrM4YeCKOoN KoHLUenuum
npasa. «[oCynapCTBO He COBOKYMHOCTb JIl0AeN KOHKPeTHOro poaa, 3asasnsan ©.0.
KOKOLUKWH, @ B3aUMOOTHOLLEHUNSA MeXAy HUMK, hopMa 0OLEeXNTUSA, 3HaMeHnTas
NMCMXn4Yeckas B3anMMOCBA3b MeXXay HUMu». Bnpoyem «gdopma obiexuntuns», dopma
opraHusaummn obLiecTBa Tak)Xe TOJIbKO OOUNH U3 OTJINYNTESIbHbIX YepT, HO He BCe



rocypapcteo. Komapos C. A. JoOKTpuHa CTpaHbl 1 NpaBa B CXemMax " onpenenengx.[[lz]]

Mpobnemsbl BbIpaboTKM gepuHULNN aHANN3NPYEMOro TPYAHOro U U3MEHSAKLLEerocs
OEeNCTBUA 3apoannn B Te roabl HeEBEpPUE B BEPOATHOCTb ee POPMY/IMPOBAHNSA B LLESIOM.
M. Bebep, B 4aCTHOCTK, roBopua: «Begb rocyaapCTBO HEBO3MOXXHO COLIMOOrNYECKN
npegonpenennTb, OTTalKMBAsACh OT HaNpaB/ieHUsA AeaTenbHOCTU. MpakTNYeckn HeT
3a[a4, OCYLLEeCTB/IEHNE KAaKOBbIX MOJNTUYECKUIA COt03 He Bpan Obl OTBETCTBEHHOCTL B
COBCTBEHHbLIE PYKU TO TYT, TO TaM; C MHOW CTOPOHbI, HET NOAOOHbLIX 3a4a4, O KOTOPOW
BO3MOXXHO 6b1/10 6bl 3a89BUTb, COBCTBEHHO 4YTO OHa BO BCAKOE BPeEMS BCELIENO, TO
ocobeHHO, NpucyLla TEM COO3aM, KOTOPbIE UMEHYIOT "NONNTNYECKMMKN", TO €CTb B HaLln
OHN - rocygapCTBaMu NN XXe COol3aM, KOTOpPble NCTOPMYECKN NpeaLlecTBOBaIn
nporpeccuBHoOMy rocyuapCTBy».[@]

He pa3 obpawannck K opmynmnpoBaHuio rocygapcrtea K. Mapkc n ®@. 3Hrensc. OHu
cYMTann, CObCTBEHHO 4TO 3TO «Ta hopma, B KOTOPON MHAMBUAbLI, OTHOCALLMNECS K
OOMUNHUPYIOLLEMY KNacCy, BOMJIOTAT B XUWU3Hb COBCTBEHHbIE COBMECTHbIE MHTEpPEeChl U B
KOTOPOW BCe rpakaaHckoe obLecTBO NpeaoCTaBEHHON 3MOXN HAXOAUT CBOE
cocpepoToydeHue» Cnycta bonblioe Koam4ecTso neT @. HrenbC onpenesni KopoTkoe,
HO, HaBepHOoe, camMmoe KOH(PPOHTaLNOHHOe (hOPMYINPOBaHME, COOObpa3HO KOTOPOMY
«FOCYOapCTBO eCTb He YTO MHOe, KaK annapaT A1 noAaBsieHNs O4HOIro KJjacca UHbIM»,
B. U. JleHnH npueBHecC B npeacTBieHHOe (hOopMyMpPOBaHNE Koe-Kakne nepemeHbl. OH
rosopun: «locynapcTBO - 3TO €CTb MallMHa 0N NoALep)XXaHUA roCnoAcTBa OOHOr0
Ksacca Hag nHbiM» Obllas 4OKTPUHA CTpaHbl U npasa. [M]

Oba noHATMA BbIM MacCoOBO U3BECTHbLI N B HayKe, 1 B onuMasbHOW NponaraHge.
BnpoyemM OHU MPUMEHUMbI JINLLb TOJIbKO K 3TUM rocyapCcTBaM, B KOTOPbIX MOSABAAETCS
B6osibllas KnaccoBasi HAKONIEHHOCTb M NOJIMTUYECKOE NMPOTUBOCTOSAHME YIPOXKaeT
paspyweHnem obuecTtsa. Mo gpyromy rosops, 3Tn GopMyMpoOBaHNSA NOAONOYT K
0eCnoTUYECKUM N TUPaAHUYECKMM rocygapcTBaM. BbiBoAS Ha nepBoe MecTo MX
HaCUJIbHYIO CTOPOHY, 3TU (POPMYNNPOBAHMSA HE AAOT pa3rnaneTb B rocyaapcTse
Ba>KHble (P€HOMEHbI LIMBUIN3ALUN, KYJIbTYpPbl U 00LLECTBEHHOIO npaBonopﬂuKa.[@]

C TOYKWM 3peHNs NepenoBbIX B3rNs40B, rocynapcTBo 06493aHO NpeacTaBNATbCS Kak
BJlIaCTHasA KOHLeNumMs, opraHn3yloLlas CounyM B MHTepecax Yyenoseka. Kak n nobas
KOHLenuusa, rocyaapcTteo 0653aHo 6biTb LLENOCTHbLIM: KakK BO BJ1ACTHO -
OpraHn3auMoOHHOM MJaHe, Tak N B TeppuTopmnanbHOM. O6bIYHO rocyfapCcTBO
pacCMaTpMBaETCH Kak e4UHCTBO JIlo4el, B OCHOBE KOTOPOM HaxoAAaTCa TeppuTopus,
MIOAMN M rOCynapCTBeHHas BnacTb.l[16]]



B y3KOM 3Ha4eHun TepMuH "rocygapcTBo” npegHa3HavyaeTcs C uesbio 0603HavYeHns
annapaTa yrnpaBaeHus, BblaenmseLierocs n3 obuwecrtsa n AOMUHNPYIOWEro Hag4 HUM. 3TO
dopMynMpoBaHMe akLeHTUpyeT BHUMaHWe Ha CTPYKTYPHOM XapaKTepe opraHu3saumnm
rocyfapcTBa, TO eCTb NPUCYTCTBUE CUCTEMbI FOCYLAaPCTBEHHbLIX OPraHoB, NPy NOMOLLN
KOUX UCMOJIHAETCS ynpasJieHne coumyMOM.[@]

B 06uMpHOM 3Ha4YeHNM rocyfapcTBO BO3MOXXHO aHa/IM3MpPoOBaTb, Kak accoumaluio,
YysieHbl KOTOpor o6beneHeHbl B Liesioe noamtmndeckoe coobuiectso Ny6nMYHO BNACTHLIMU
CTPYKTYpPaMn 1 B3aUMOOTHOLWEHNSAMMN Ha Ny6NYHO - BNACTHOINO XxapakTepa. 2T0
3Ha4YeHMe oxXapaKTepun3oBbiBaeT roCy4apCTBO KaK MoOJIMTUYECKN OpPraHN30BaHHOe
obuw,ecTBO N NO3TOMY aKUEHTUPYeT BHUMaHME, COBCTBEHHO 4YTO roCy4apCTBO HeE umMeeT
BO3MOXXHOCTb ObITb CBEAEHHbLIM K MEXAHN3MY YMNpPaB/eHUS, annapaTy roccay>Xalunx.
FfocypnapcTBO - 3TO bosbwasa rpynna aAgen, cneunasnbHag NoaMTnYeckas HTerpaums,
KOTopasa nogpasymeBaeT NMPUCYTCTBUE rOCyJapCTBEHHO - MPaBOBbIX UHCTUTYTOB U
HaaseXXalwmx B3anMooTHowweHnn. Obuwaa JOKTPUHA CTpaHbl U nNpaBa. Y4ebHuk /Mog pea.
Jlazapesa B. M. OpuckoHcynbT - 2004 - c.37.[@]

CnepoBaTesibHO, rOCYy0apCTBO B Y3KOM 3HAYE€HUU - 3TO MOJINTUYECKNIA annapaT
ynpaBJieHnsa CoOuNyMOM, B LUMPOKOM 3HaYeHUN roCy4apCTBO - 3TO BbICOKOKaYyeCcTBeHHas
KOHKpeTHasa Moaesib NOJINTUYECKOW OpraHn3aunm coumyma, CTPYKTYPHbIMU
KOMMOHEHTAMM KOTOPOM CYMTAOTCH 3aKOHbI, 06 ecTBeHHas BNaCTb, 0OLLECTBEHHOCTD,
TeppuTopud, apMusa U NpaBooxXpaHUTESIbHbIE OpPraHbl, 3TO CyBepeHHasa YH1UBepcasibHas
MOJINTUKO - TeppUTOpManbHasa opraHmsaumnsa snactu B obuwiectse, Bragetollas
creuvasbHbIM annapaToM ynpasaeHUs N NPUHYXOEeHUS, BENeHNS KOTOPON HensbexHbl
ONA HacesieHns BCero rocyuapCTBa.[@]

B coBpeMeHHON y4ebHon nuTepaType rocynapcTBO Kak NpaBuio obycnaBnmBaeTcs, Kak
NOJINTUKO - TEPPUTOPUANIbHAA CyBEepPEHHAs opraHm3aumns obuecTBeHHOM BNacTu,
Bflafielollan crneymasnbHblM annapaToM, cnocobHas coBepllaTb COBCTBEHHbLIE BENeHUN
HeoTbeMJIEMbIMU A1 BCEro rocyaapcTBa. MpenoctaBneHHas aeuHULMS CUHTE3npyeT
6osiee Ba)kHble 0COOEHHOCTU 1 KaYeTBa rocylapCcTBa, U B MPUHLUMNE MPUMEHNUMa, HO B
Hel Nnoxo oTobparkeHa B3aMMOCBSA3b FocyAapcTBa U coumyma. B cneagcteue vero
Hanbosee YeTKUM CTaHET HOBOE 3HAYEHME: roCYyAapCTBO - 3TO NOINTUYECKAN
opraHusaums obuwiecTsa, obecneymBatoLLlas ero LesoCTHOCTb U eANHCTBO, peanunsytollas
Npu NOMOLLWM FoCylapCTBEHHOr0 annapaTa ynpasneHne aenaMmm obuectsa, CyBepeHHYIo
ny6an4YHyto BNacTb, NpuaatoLLas npaBy obuieobsi3aTeNbHbIA CMbICA, FapaHTUpYyloLLas
npaBa, He3aBUCUMOCTb JII0AEN, MPaBONOPSALOK U 3aKoHHOCTb.[[20]!



IlaHHoe 3Ha4YeHMe oTobparkaeT eaAnHoe NpegHa3HaYeHne rocygapcTea, HO Hanbonee
noaXoAnT K MPOrpeccCMBHOMY rocyaapcTBy. B HeM akueHTpupyeTcsi, COBCTBEHHO 4TO
rocy[apcTBO €CTb MoAnTMYeCcKas opraHmsaumns scero obuiectsa, Bcex ero nogen. OHo
peannsyeT Hy>XHble ANa counyMa pyHKLUUN, rapaHTUpyeT ero obLHOCTb U e ANHCTBO,
ynpaBiisieT Ba>kHbIMU COUMANbHbIMU Aenamu. [Npu 3ToOM rocynapcTBO NPU3BaHO BCELLENO
obecneymBaTb HE3ABMCMMOCTb 1 NpaBa Jtoaen, Nogaep>XMBaTb NPOYHbIL, U TYMaHHbIN
NMpaBOMoOpPSAOK B oﬁmeCTBe.[@]

MoHsTNEe roycaapcTBa, €ro CBONCTBA KOHKPETU3NPYIOTCS NMPU PAaCKPbITUM MPU3HAKOB,
OT/INYAIOLLNX €ro Kak OT POA0BOIro CTPOs, TakXe M OT HEeroCy4apCTBEHHbIX
opraHmsaumuin obwecTtBa. [lpyrmmMmm cnoBaMn, aHaan3 Npu3HaKoB rocyaapcTBa No3BossieT
yrnybnsaTb No3HaHUSA O HEM, aKLLeHTUPYET BHMMaHNe Ha ero ocobeHHOCTN B KayecTBe
HMYEM He 3aMeHNMOI hopMbl OpraHn3aunm obuiecTsa 1 BaXXHOro obLLecTBEHHO-
NOJINTUYECKOrO MHCTMTyTa.[@] K npu3HakaM rocygapcTtBa OTHOCATCS:

1. Hannumne KOHKpPEeTHOW TeppUTOpUN, Npenenos, Ha KOTOPon PYHKLMOHNPYET ero
OPUCOANKLUNS;

2. pa>khaH, Ha HEWN NMPOXXMBAIOLLErO;

3. MonuTnyeckasa opraHusauuun. NpaBo peannsayunm rocyaapCTBEHHOW BNaCTU
MPUHAANEXNT KOHKPETHOMY KPYry /Ny, MOCPenCTBOM OPraHOB roCcyaapCTBEHHOMN
B/aCTK (anmapaT rocygapcTBa C Lenbio yrnpaBaeHns n npecevyeHus). laHHas
KOHLeNnumsa opraHoB 1M opraHn3aunn, C NoOAAEPXKON KOUX peannsyeTcs
PYKOBOACTBO COLMYMOM (apMusd, Noanynsa, Cyabl, NpokypaTypa 1 Tak ganee). OpraH
rocyaapCTBEHHOW BNACTU BbICTYNAET B POJIM rOCYy4apCTBEHHOIO MeXaHU3Ma,
y4aCTBYIOLLEro B peann3aunm onpenesieHHbIX rocy4apCTBEHHbIX PYHKLWA 1
Ha[4esIEHHOro HagnexxalnmMm npaBamu,

4. CyBepeHuUTeT - abcontoTHaa ceoboaa rocyaapcTBa OT UHbIX TOCYAAPCTB B €ro
BHYTpeHHen paboTbl (BHYTPEHHEN HE3ABUCMMOCTM), @ TakKXXe HapPY>XXHbIX
B3aMMOOTHOLUEHUAX (BHEWHEN HE3AaBUCUMOCTN);

5. MpaBo BOMIOTUTb B XXN3Hb KOHKPETHbIE AENCTBUSA B MPUHYANTENIbHOM peXxume
(HanpuMmep, c6bop HaNOroB, MNOLWJIMH U NMpoYee, C PU3NYECKNX N IOPULONYECKUX NTNL).
970 NpaBo popMUpyeT MaTepmrasbHyto 6basy rocynapcTsa;

6. MNpucyTCcTBME NPABOBON CUCTEMbI U NpaBa peasin3oBbiBaTb NPaBOTBOPYECTBO.

1. 2. DyHKLUMUM rocypapcrea



DYyHKUUM rocygapcTBa oTobparkatoT ero ANHaMmNYeCcKyo XapakTepucTuky. OHu
NEMOHCTPUPYIOT, COBCTBEHHO YTO HaAIEXKUT BbINOJIHATL FOCYyAapPCTBY OS5 peann3aunm
N BOMJIOLLLEHNA Tex ueneil n 3agay, KoTopble CTOAT nepen HUM B KOHKPETHbIN
NcTopuyeckunin atan. Bnpoyem pyHKLMN rocynapcTBa Kak rnaBHble HanpaBJeHHOCTU ero
AeATeNbHOCTN Heobxoanmo cbnmxaTb K CaMON AeATeNIbHOCTU, TaK KakK Ha B XKU3HMU
rocyapCcTBO BPEMEHAMU YXOOUT U )€ UCKa)KaeT 3TN HanpaBieHHOCTU. HeT
HEobX0ANUMOCTM UX CPABHUBATL U C LeNsaMn, 1 3agavyamm, CTOSLWMMKU nepen
rocyoapcTBOM. B cny4vae ecnm uesnb NoKasbiBaeT Ha TO, K Y4EMY MOET rocynapcTBo, a
3ajja4a — Ha cnocobbl N MeTOAbl ee peann3aummn B KOHKPETHbIX 06CToATeNbCTBaX, TO
pyHKUMS oToBparkaeT CKOOPANUHUPOBAHHbIE HAaNpPaBAEHHOCTUN paboTbl
rocyapcTBeHHOro annapata. OnHa 3a4a4a crnocobHa peann3oBaTbCs NMPU MOMOLLM
pelleHnsi Heckonbkunx dyHkumir.[[23]]

PYHKUUN — 3TO BecnpucTpacTHO HY>XKHble HanpPaBAEHHOCTU NpeaMeTHON NesTeIbHOCTH
rocygapcTBa, B OTCYTCTBME KOTOPbIX COLIMYM He cnocobeH NpMBLIYHO Pa3BMBATLCS U
XUTb. OHM TBEPAO CHOPMMPOBAINCE B KOHKPETHbIX Chepax COLNANBHON XKU3HU U
NMPU3bIBAKOT C/IaXKEHHbIX YIpaB/eHYeCKNX peLleHnn N NoCTYNKOB BCEX COCTaBHbIX
3/1eMeHTOB rocylapCTBEHHOro annapaTa. B cneactesue 3T1oro yHKUNM rocygapcTBa He
HY>KHO CPABHMBATb C PYHKLMSMU OTAENbHBIX FOCYAaPCTBEHHbIX opraHos.l[24]!

PyHKUMM 0TOBparkatoT He NULLb HanMpPaBJEHHOCTU U3bMpaTeNbHOro BANAHUS
rocydapcTBa, a TakXXe N peryimpoBaHne COOTHOLUEHME YNpaBJIeHYECKON AeATeNbHOCTH
rocygapcTBa C MoXoXXen AessTeNbHOCTbIoO APYrnX COUNANbHbIX o6beauHennit.l[25]]

B cnepcTBue Yero yHKLMM rocyaapcTBa 6becnpuctpacTtHo 060CHOBaHbI
3aKOHOMEPHOCTAMU PYHKLUMOHNPOBAHUS NPeaoCTaB/IEHHOW NOJIMTUKO — MPaBOBO
KOHLENUUN, OT/INYUTENbHLIMN YepTaMu B3aMMOAENCTBUS COLMYyMa N FrOoCyaapCcTBa,
Ba’XHbIMW LNSIMU U 3aa4aMn, BCTAOLWNMN Npen HAMM KaK B TEYEHUN BCEN NCTOPUN
NPUMEHEHWUS FOCyAapCTBa, Tak U B KOHKPETHbLIN ncTopuyeckuin stan. OgHOBPEMEHHO
OHW OTJINYAKTCA OT APYrUX HaMpaB/IeHNN OEeATEeNbHOCTN rocyAapCcTBa He TOIbKO MO
CTeneHn 3Ha4YMMOCTU pPeasin30BaHHbIX 3a/la4, a TakXXe Mo cTeneHn obLHOCTH,
KOMMJIEKCHOCTU AEeATEeNbHOCTU rocyaapcTBa. MNpu nX BbINOJIHEHUN HEMAJIO BaXKHa UX
LLEHHOCTb 1 CYObEKTUBHOIO YCN0BUS, TaK KaK JIMLLb OT Nt0AEN 3aBUCUT, KakK NPaBUIbHO
NMOHSATbI AlaHHbIE 3aKOHOMEPHOCTU 1 KaK NpaBuibHO U36paHbl cnocobbl U MeToabl
peLueHus cToswmx npobenem nepen counymom.l[26]!

OfnHako Kaxkaasa hyHKUMs coaepXXuT cobcTBeHHbIN 06beKT (chepy coumnanbHOM XKU3HN)
N cogep>xaHue (Te ynpaBieH4YecKkmne warn u onpenesieHHble 4eNCTBUSA, KOTopble
npennpuHNMatloTCA roCyAapCTBOM C LIE€JIbIO CBEPLUEHUNS 0OLLECTBEHHO HYXXHbIX uenen).!
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Cnuncok n copep>xaHue pyHKUNI onpenesieHHOro rocyaapcTea npenonpenenstoTcs
€AVNHbIM KOMMIEKCOM YCJIOBUIN BHYTPEHHEr0 N HAapY>XHOro XxapakTepa. Mexxay AaHHbIX
yCNI0BUAMU HEOBXOAMMO OTMETUTb OPUINHANIBHOCTb CYLLLHOCTW rocyAapcTBa (YbK
NHTEpeCbl OHO BblpakaeT 1 obecnevymBaeT), OTINYNTENbHAS YePTbl N 3HAYNMOCTb
(PMHAHCOBbLIX, MOINTUYECKNX, FTOCYAAPCTBEHHbIX, SKOJIOTMYECKNX U NHbIX Mpobnem,
cTosiwmx nepeg 3Tum counymom.[[28]]

BHYTpeHHMEe YHKLUN - 3TO FNaBHbIE HAaNPaB/IEHHOCTN AEATENbHOCTU CTPaHbI Mo
yrNpaBNEeHN0 BHYTPEHHEN XN3HbIO rOCyAapCcTBa:

. DKOHOMMYeCcKas PyHKLNA NposaBaseTCa B BbipaboTKe 1 KoopAMHaLmn

rocyfapCTBOM TAaKTUKK U cTpaTernm oopmMmpoBaHunsa rocynapcrea B bonee
nogxoasiLieM pexmmMme. JKOHOMUYECKasa AeaTeNlbHOCTb FoCyapCTBa Bblpa)kaeTcs B
yCTaHOBJIEHUWN HAJI0r OB, BblJa4vye KPeauTOB, BJIOXKEHUN, onpeaeneHnn NbroT B
OTHOLUEHUN KakKux - NMbo cybbeKToB XO03ANCTBEHHOW XXU3HW, CTPOUTENIbCTBE
NHPPACTPYKTYpPb! (AOPOr, TPAHCNOPTHLIX, SHEPreTu4eckmnx, NHPOPMaLMOHHbIX U
WHbIX CUCTeM), BblpaboTke nporpamMmMm (PyHaHCOBOIro CTAHOBJIEHUS U npoqee.[@]

. MonnTtnyeckasa pyHkLUA obocHoBaHa I'IOTpe6HOCTb}O BOrJioeHmMA rapMmoHm3aunmnm

WHTEPEeCOB BCEBO3MOXXHbIX 00LLECTBEHHbIX coobwecTB. NMpuMeHsasa 3Tn cnocobsl,
KakK rnpoeeneHne pedepeHgymMoB, NaedbncumTos, BbIOOPOB, roOCyAapCTBO MOXET
0bHapyXUTb peasibHYyl PacCTaHOBKY 06WEeCTBEHHbIX CUJ1, Y4UTbIBass B CO6CTBEHHOWN
MOJINTUKE UHTEPECHI Pa3HbIX 06LLECTBEHHbLIX 06beANHEHUHI N HE pa3pewwnTb NxX
npamMoro KoHgpankTa. Hanbonee HeobxoaAnMMbIM ABASETCA NPOLLECC Pa3BUTUSA
napJlaMeHTa, KOTopbIN , N0 CyTn 0653aH NOKa3biBaTb Kak Bbl cABUI coumyMa.
OpraHum3saumnsa gaHHOro npouecca, KoTopbin obecneymBaeT BNaCTb, BO3/1araeTcs Ha
rocyuapCTBo.[@]

. CoumanbHas pyHKUMSA. Ee ocyLiecTBieHne 0aeT BO3MOXXHOCTb FrapaHTUPOBaTh

06blYHbIE YCNOBUS XN3HM OJ19 BCEX YNeHOB obuiecTBa 3a npeaenamum
MNOAYMHEHHOCTN OT UX POJIN B NPOU3BOACTBE MaTepuabHbIX yoobcTs, a ewe oOT
nosia, CaMOYyBCTBUS, BO3pacTa N Tak fganee. BeegeHne Masnoro ypoBHs onaaThbl
Tpyaa, CTUNeHaAnn, neHcnin, nocobumm 60sbHBIM NPUKOBAHHBLIM K CBOUM KPOBATSAM,
CTapbiM NO4AM, UHBaNUAAM, y4alWwlnmcs, matepsam, pebatam, 6e3paboTHbIM;
BblaeneHmne Tpebyembix CpeacTB Ha 34PaBOOXPaHEHME, MPOCBELLEHNE, KYbTYPHbIX
pa3BsieYeHNs, CTPOUTENLCTBO KBAPTUP A9 ManoobecrneyeHbix, peryampoBaHme
TOYHOWM paboTbl aBTOTpPaHCNOPTa N CBA3M - 3TO BCE TO, COOCTBEHHO YTO pa3pelwlaeTt
obuiecTBy OCyLLECTBAATb LOCTOMHYO N PYHKLNOHANbHY XXWU3Hb, COOENCTBYIOLLYIO
NX Pa3BUTUIO, @ He INLWb TOJIbKO cyu_leCTBOBaHmo.[@]



4. lNpaBooxpaHuTeNbHaa PyHKUNA, NN XKe PYHKLKMA MO YCTAHOBJIEHUIO N OXpaHe
npasonopsaka - 3Ta AeATeNIbHOCTb rocygapcTea no obecnevynmBaHUIO HETKOIro U
COBEpLUEeHHOro UCNoJIHEHUSA MOJIOXKEHNI 3aKOHOAATEeNIbCTBa BCEMU JIIOAbMMU,
opraHmsaumamMu, rocygapcTBeHHbIMN opraHamun. laHHaa PyHKLUMNA peasnsyeTcs
pa3HbiMK cnocobamn. Mexxay HUX MOXXHO OTMEeTUTb Crocob NpaBOTBOPYECTBA,
crnocob npasonpuMeHeHUs, opraHnU3aLMoOHHO - NPaBOBOW, peasinsyemsblin
NCMONMHUTENbHBIMWN OpraHamMm n nHoe. bopbba ¢ NpaBoHapyLLEeHNAMUN - AOBOJIbHO
3Ha4YMMas CTOPOHa NPaBOOXPaHUTENbHON AeATeNbHOCTU rocygapcTea. OHa
OCYyLLLeCTB/IAETCA C NOALAEPXKKOW BCEeN CUCTEMbI MPaBOOXPaHUTESIbHbIX OpraHos.
Pecypchbl, BKNlagblBaeMble B MPaBOOXPaHUTENIbHYIO CUCTeMy, - bonbLune, v
obuecTBO MOXKET HaZleaTbCs Ha Pa3MeEPEHHYI N HEOMACHYI0 XXU3Hb. Bnpoyem, B
cJ/lydae ecnm 3TN pecypCbl HE peasn3yTCa U NPeCcTYNHOCTb He MOoHMXXaeTCH,
npasBsLwlasn BepxylwkKa obs3aHa 3aayMaTbCa HaL TeM, LENCTBEHHO /1M OHa ynpasnseT
coumyMOM.[@]

5. 2konorn4yeckasa pyHKUMA B nocnenHee BpeMs BbIABUIraeTCsa B pa3psas BeAyLmnx
dyHKLUMI rocygapcTBa. HaceneHne 3eMnm noaoLio K 3Tomy pybexxy, Korga ero
OesAHNA CTaHOBAT MO OMacHOCTb CaMy XU3Hb YelI0BeKa: aKTUBHOE N 3KCTEeHCUBHOE
rMPUMeHeHne NPUPOLAHbLIX PeCypcoB, UCMOJIb30BaHNE Pa3HbIX NepenosbixX
TEXHOJI0rnm HaBoAUT AncbanaHc B aKosorn4eckom cpene, CO6CTBEHHO YTO MeHseT
(hbaKToOpbl CyLLEeCTBOBaHNSA Ha 3eMJle, coBepLUas UX AN 3TOro HepeasibHbIM.
Heynep>xHasa akcnayaTauma Nnpupoabl NpUBOAUT HaceneHue 3emaun B 6besaHy.
FocynapCTBO O0JIKHO npefyragaTtbh U cAepXXaTb AaHHbIM Npouecc coObCTBEHHbIMN
yCTaHosneHMHMM.[@]

EcTb elle BcnoMoraTesibHble YHKLMWN CTPaHbl, K NpuMepy, pyHKUNK obecrnevynBaHmns
HaLMOHAJIbHON 3aLLULLIEHHOCTN, NMOCTPOMKN O0POr, OPOCUTENbHbIX, MENNOPALIMOHHbIX 1
APYrnx coumanbHbIX CACTEM, TPAHCNOPTHAas, MHOOpPMaLMoHHas, 6opbba ¢
MoCNenCTBUSMU CTUXMIAHBIX 6eacTenii v T.4.1[34]]

e BHelwHe PyHKLUMN - 3TO raBHble HaMpaB/IeHHOCTU ero AedaTesibHOCTU Ha
MeXXAYHapoa4HOM apeHe. X peannsaunsa rapaHTupyeT nosiHonpaBHoe
CyweCcTBOBaHME CTPaHbl B CErogHsAWHEM MUPE, KOTOPLIN AenaeTcsa Bce bonbLue
B3aMMOCBﬂ3aHHblM.[@]

1. ®yHKUMSA 060POHLI MMeNa OCHOBHOE MeCTO B MpoLUsibie BpeMeHa. B Halle Bpems
obuiecTBO genaeTcs Hanbonee LMBUIN30BAHHbLIM, MEXAYHAPOAHbIE OpraHn3aLnm
NPUHMMaOT Ha cebs OTBETCTBEHHOCTb 3a PEryiMpoBKYy TepPUTOpPUAIbHbIX
TpeboBaHUI N peLlleHne NHUNOEHTOB MexXay rocyaapcTBamMmm, npegocreperas mx oT
BOWHbI. HO Npn 3TOM, Aa)ke LMBUIN30BaHHbIE FOCYyAapCTBa, HakonmBLLMeE 60/bLION



HaBblK B MMPHOM CYLLLeCTBOBaHNMN, cogep>XaT cOOCTBEHHbIE BOOPY>XKEHHbIe CUJIbI B
COCTOSAHUN BOEHHOW FOTOBHOCTMW, MOTOMY YTO €LLE He BCe NnpaBsiLine BepXyLLUKu
NPUCYLLNBAOTCA K MUPOBOMY coobLLecTBY, a NPOrpeccuBHOE BOOPY>XeHne gaet
BO3MOXHOCTb XOTb KakKUM Hepa3BUTbIM NPaBUTENIAM B KpaT4anLlne CPOKN N Ha
OFPOMHbIX PaCCTOAHNAX HAHOCUTb CMEPTOHOCHbLIE yuapbl.[@]

. AnnnomMaTu4Haa PyHKLUMA COLeNCTBYeT NOALEPXKAHMIO TOSIEPAHTHbIX
B3aMMOOTHOLUEHNI CO BCEMU rocyaapCTBaMM HECMOTPSA Ha TO, KAKOW ngeosiornm
OHW C/IeayloT, KaKytlo CUCTEMY XO039MCTBOBaHUA NpuMeHsaoT. ObbldHbIe
nobpococenckne B3aMMOOTHOLLEHUSA - 3TO TO MUHUMAJIbHOE KOJIMYeCTBO obLeHns
Ha MeXAyHapoOHON apeHe, KOTOpoW pa3pewaeT obNUTbCA NPOYHOCTU U
6harogeHCTBMA BCEro HacesieHns 3emnm.[@]

. NMoppoep>xka MMPOBOro Npasonopsnka (BHeWwWHenoamTu4yeckas pyHKUnA) COCTOUT U3
NOJIMTUYECKOro COTPYAHMYECTBa rocyaapcTB C TON Lenblo, Aabbl IMKBUANPOBATL
MaCCOBble BOOPYXXEHHble NHUMAEHTHI. [[TaBHbIM MeXAYHapOAHbIM OPraHoM,
KOOPONHUPYIOLWNM NONNTUYECKME NHTEepeCkl Nepenosbix cTpaH, cyntaetca OOH,
BOMpPOCaMn NOJINTUYECKOro yperyanpoBaHnsa UHLNOEHTOB 3aHuMaeTca CoBeT
3aWwnLLeHHOCTU - HenpepbiBHbIM opraH OOH. MNomoratoT nogaep>XXaHuio
NOJINTUYECKOWN NMPOYHOCTU U 3aLUULLEHHOCTN B MUPE N pernoHasibHble
MeXXAYyHapoaHble opraHm3aumm.[@]

. BHewHeaKoHOMUYeCKaa PyHKLMA CBA3aHa C POPMUPOBAHNEM BbIFrO4HOIO
napTHepCTBa roCyapCTB, KOTOPOE Bblpa)KaeTCA B MeXAYHapOLHOM AefieHUN
TpyZa, crneunanmsaymm n KoonepnmposaHUM NPon3BoaAcTBa, oOMeHe HOBbIMU
TEXHOJIOMrNAMU, KOOPANHAUUN LEeHEXHbIX OTHOLUEHUW, (POPMUPOBAHNN KPEOUTHO -
(PMHAHCOBbLIX B3aUMOCBA3EN. DKOHOMUYECKOe napTHepcTBo bonee 4EeNCTBEHHO
MeX 4y rocynapcTtBamMun, TeppuUTopuasibHO CBA3aHHbLIMU APYr C ﬂperM.[@]

. KynbTypHOe COTPpYAHNYECTBO MeXy rocyfapcTBaMu UCMonHAeTCsA Ha ba3e
Pa3HOCTOPOHHUX COrlalleHnin Mexxay CTpaHaMmu, HenpPaBUTENbCTBEHHbLIMU
opraHu3saumamun. B pamkax OOH KynbTypHYIO LesATesNIbHOCTb COrJlacoBbiBaeT
FOHECKO.

. COTpyAHMNYECTBO CTPaH B pa3pelleHnmn ranobanbHbiX BONPOCOB HalLlero BpeMeHu
(paunoHasnbHOe BHeApeHMe NMPUPOLAHbIX PeCYpPCOB, OXPaHbl OKPY>XatoLein cpenbl,
cbepexxeHue aHepruu, nogaepxaHne Mmpa, nposefeHne geMorpagunyeckomn
NONINTUKN N T.u.).[@]

BHeLWHAS AeaTeNbHOCTb CTPAaH B COBPEMEHHOM MUpPe CTaHeT OeNCTBEHHOW, Korga oHa
OCHOBbIBaeTCs Ha obLlevyenoBevYecknx LLeHHOCTAX, MEXAYHapPOAHO - MPaBOBbIX aKTax,
npenycMaTpuBaeT HauMOHa bHble, PMHAHCOBLIE, KY/IbTYPHbIE N Apyrue 0oCObeHHOCTN 1
WHTEepechbl BCEX HAapPO40B, HAX0AALWMXCA B MUPOBOM 0b6beanHeHMe.



Fnasa 2. MOHATUE, NPU3HAKU U COOEP)>XXAHME
NMPABA

2. 1. lIOHATUE N OCHOBHbLIE NPU3HAKU NpaBa

MpaBo, KaK 1 rocyAapCTBO, OTHOCUTCS K YACSY He TO/IbKO Hanbosiee Ba)KHbIX, HO U
Hanbonee CNoXHbIX 0OLECTBEHHbIX ABMeHNA. Ha4ynHas C aHTUYHbIX BpEMEH
4yenoBeYeCTBO 3aTPAYMBAET FPOMaIHbIE MHTENIEKTYasbHble YCUNS, 4TOObl MO3HATb
CYLUHOCTb NpaBa, pasragaTth ero npupoay.lfa1]!

CyLLecTBYIOT COTHU, @ MOXET ObITb N ThICAYN onpenesieHnn npasa, N Cpean HUX HET HU
oAHoro obuenprusHaHHOro, pasaenaemMoro BCeEMU, KTO ero LeHUT 1 nsy4daet. NpaBo Kak
HOPMATUBHO-PErynaTUBHaa CUCTEMA €CTb COBOKYMHOCTb HOPM, NAEWN N OTHOLLEHWN,
KOTopas yCTaHaB/IMBAETCs rocy4apCTBEHHOW BNACTbO U CY)XXUT CPeacTBOM
obecnevyeHunsa nopsagka n opraHn3oBaHHOCTU B obwecTBe. Takum obpa3om, npaBo
CTPYKTYPUPYETCHA Ha TPEX YPOBHAX — HOPMbI, OTHOLWEHUSA N ngen. B 3aBUCMMOCTN OT
TOoro, 4to 6epeTcs 3a OCHOBY NpaBa: HOpMa NpaBa, MPAaBOOTHOLIEHNA NN UOEN —
BblAENAIT HOPMATUBUCTCKMNE onpeneneHus, counonorndyeckmne nnm gunocodckume. B
COBPEMEHHbIX 0TeYeCTBEHHbIX Y4ebHUKaX NO Teopuun npaBa 1 rocygapcTBa MOXXHO
HaNTN B OCHOBHOM HOPMaTUBUCTCKME onpeaeneHna npasa. OHU, NoXxKanyn, camble
pacrnpocTpaHeHHble B Poccun u B 3apybexxHbIX CTpaHax, rae npuHsaTa eBponenckas
npaBoBaf Mouenb.[@]

Mpobnema cyLIecTBOBaHUS eANHOIro NOHATUSA NPaBa He yTpayMBaeT CBOEro
NnccnenoBaTeNbCKOro NoTeHUmMana Ha NPOoTSXXEHWN BCel (hopMasibHOM UCTopUNn
topucrpyaeHummn n dpunocodumn. 3ta npobaema obcyxaanacb CaMbiMU BblAAIOLWNMUCS
TeopeTukaMu n pmunocoamm npasa, HO BPAL JIN Y HAaC eCTb OCHOBAHUS yTBEpPXXAaThb,
4YTO OHa pelleHa pa3 1 HaBcerga. HanpoTue, No UCTe4YeHUn BpeMeHun npobnema
BbIBEAEHMS eIMHOr0 NOHATUA NpaBa NpeacTaBnseTcs Bce bonee rnybokon, HESICHON, He
MMetoLLeln 0aHO3HaYHoro pewenms.l[43]]

CoBpeMeHHble aKTOpbl TEOPETUYECKOIr0 3HaHNSA BCEX OCHOBHbIX MPaBOBbIX CEMEN
ynensaiT npobseMe NoHATUSA NpaBa cepbe3Hoe BHUMaHue. lNpaBo He MOXKET He UMETb
eMNHOro NOHATUSA, NOCKOJIbKY B CBOEN CYLLHOCTU npeacTtasnseT cobon egnHoe ssneHue
DEeNCTBUTENIbHOCTU, XapaKTepHoe 018 BCen ee chepbl: MaTepmnasbHON N naeasnbHON, U,
HECOMHEHHO, XapakKTepHoe A5 BCero pofa 4esioBe4eCcKoro Tak e, Kak J10ruka,



NHTENNEKT, A3blK, HDABCTBEHHOCTb. /1 3TO NonoXKeHne He MOXKeT BbiTb ONPOBEPrHYyTO
MHoroobpa3snem onpeaeneHuii NOHATUS NpaBa. Ckopee Bcero, B pamMmkax Teopumn rnpasa
HM B HACTOALWEM, HU B Banvxanwem obo3prumom byayuiem He NossBUTCA Nog06HOro

€ONHCTBEHHOIO NMOHATUA MNMPaBa, KakK YHNUBEPCaJIbHOIro TEOPETUYHECKOI O Ol'lpe,ﬂ,efleHl/lﬂ.[
[44]]

MpaBo CTpPOUTCA U PYHKLMOHUPYET Ha OCHOBE oMnpeneneHHbIX MPUHLMMNOB, KOTOPbIE
Bblpa>kaloT el CyLHOCTb M couManbHoe Ha3HavYeHne, oTpaxkatoT rNaBHble CBONCTBA U
ocobeHHOCTK NpaBa. MPUHLUKWNBLI NpaBa — 3TO OCHOBHbIE, UCXOAHbIE MOJIOXKEHWS,
IOpUONYECKN 3aKpensaoLlmne Ba)KHenwmne 3aKoHOMepHOCTN obLecTBeHHOM Xn3HW. Moa
NPUHLUMNAMM NMpaBa NMOHMMAKTCA UCXOAHbIE PYKOBOASALLNE NOEN, NeXallne B OCHOBE
npaBa N HaxoAsline CBOE OCYLLECTB/IEHMNE HE TOJIbLKO B lOpuanNyYeckon hopMe, HO U B TEX
06LLEeCTBEHHbIX OTHOLLEHUSIX, KOTOPbIE OHU 0Tpa>Kar0T.[@]

HopMaTMBHOCTb. HOpMaTUBHbIN XapaKTep NpaBagaeT BO3MOXHOCTb BblPa3nTb
TUNWYHbIE 0N AaHHOro obLecTBa NPOTUBOPEYNA U CNOCODLI PeLleHNs BO3MOXHbIX
CMOPOB M KOH(IMKTOB.Kak 0TMe4yeHo, NpaBo aApecoBaHo cBOOOAHOWN BOJIe Yy4AaCTHUKOB
06LeCTBEHHbIX OTHOLLEHUI N UMEET CMbIC/ LWL TaMm, rae y agpecata HOpMbI
cylwiecTByeT BbIbOp BapnaHTOB noeseneHus[46]. MpaBo cOCTOMUT 13 NpaBua obLuero
XapaKTepa, KOTOpbIe HE NCHEPMNbIBAOTCA UCMOSIHEHUEM, afipeCcOoBaHbl KPYry nuL,
onpeaensieMbliXpoaoBbIMY NPMU3HAKAMK (AaBUIYM, MYLLKEHYM, KLUATPUW, BalLLUNKN, XONOMbI,
BOWHbI, NOAAaHHbIE, MHOCTPaHLIbl, CYZlbU, pOAUTENN, OeTU U T. MN.), unognexart
NPUMEHEHMIO MPU NPeasyCMOTPEHHLIX MU 06CTOSATENbCTBaxX(KparXka, AapeHne, AOoroBop,
HaCTyMnJieHne CPoKa WUan Bo3pacTa U T. 4.).

B oT/iM4me oT pacnops»KeHus, aapecoBaHHOro ToO4HO 0603Ha4YeHHbIM NMLUAM U
NeNCTBYIOLLErO 10 €ro UCMOJSIHEHUA (HanpuMep, pacrnopsiXKeHne o CTPOUTENLCTBE U
CHOCe 3[1aHus, 0 Nepefaye TOYHO onpefiesIeHHOro nMylllecTsa, o6 ynaaTe Hasora, o
Ka3HW WU MoMUIOBaHUM), NpaBoBas HOPMa He UcYepnbiBaeTca ucrnosHeHneM. OHa
obpalleHa B 6yayliee B TOM CMbIC/Ie, YTO PacCYNTaHaA He MPOCTO Ha AaHHbIN, HAJIMYHbLIN
c/lyYal (oTHolleHue), a Ha BU, HeonpenesieHHOe YNCJI0 YCTAaHOB/IEHHbIX B 0bLLel
dopme cnyvaeB 1 OTHOLLUEHWUI (3aKOYEHUE O0r0BOpa, Nepefaya MMYLLECTBa,
BCTynneHne B bpak, poxaeHue pebeHkaun T. M.) N peannsyeTcsa Ka)kKablil pas, Koraa
BO3HMKAIOT NpeayCcMoTpeHHble elo 06CTOATeNbCTBA U CUTyaLun. HopMa paccyMTaHa Ha
peryampoBaHne He eMHUYHOro, OTAEe/IbHOr0 OTHOLLUEHWS, a BUaa 061 eCTBEeHHbIX
OTHOLLUEHWIA; OHa NPOAOJ/IKAET AENCTBOBAThL NMoc/ie peannsaumm B UHOANBUAYaAbHbIX
OTHOLLUEHMSX U B NMOBEAEHUN KOHKPeTHbIX nogeir.l[47]]



NpaBoBas HoOpMa nNpepcTasnsdeT cobon abCcTpakTHYO Mogesb 06 eCTBEHHbIX
OTHOLUEHUX N NoBedeHNs Nloaen. OTUM OHa OT/INYAETCAOT PacnopsXKEHNN
OOJDKHOCTHbIX NINL, N PELUEHUNA TOCY4apPCTBEHHbLIXOPraHOB MO KOHKPETHLIM AesiaM,
WHONBUAYAIbHbIX PAacnopsi>XeHUN, LOrOBOPOB, PEryNpPYyLLNX OTHOLLEHUSA MEXAY TOYHO
0603HaYeHHbIMNCYDbEKTAMN npaBa.[@]

HopMaTMBHOCTb NpaBa OT/INYAETCA OT HOPMATUBHOCTU MOPaIN NAPYIrnX COUuNanbHbIX
HOPM TeM, 4TO B6onbLUas YaCTb NPaBOBbIX HOPMHOCUT NPeaoCTaBUTENbHO 00543bIBaOLNIA
xapakTep. B nepnop ctaHoBAeHUA NpaBa ero UCTOYHUKaMK 6b1av 4OroBOpPHI,
onpegensoLlmne B3aMMHble nNpasa U 0693aHHOCTM X YH4aCTHUKOB, CoBepLUatoWwmx obmeH,
KYMJoNpoaarky, B3auMHbIe YCNYrn, ynaadnBatowmx BelKymn 1 T. n. Pe3ynbTaTom
0606uieHns pazHoobpa3HbiX 4OrOBOPOB CTasIM HOPMbI NpaBa, onpegenswowmne
coaep>xaHme COOTBETCTBYIOLLMX NPAaBOOTHOLWEHNN. Takne HOpPMbI NMpaBa MMEHYITCS
npenocTaBuTenbHO0b6A3bIBaOWNMMN, OHUN Peasn3yrnTCs Yepes B3aMMOCBA3aHHbIe NpaBa n
0683aHHOCTN y4aCTHUKOB 06 EeCTBEHHbIX OTHomeHmM.[@]

OdwmumnanbHoe yCTaHOBNEHME (CaHKLMOHNPOBAHME UK CO3[4aHMe) NPaBOBbIX HOPM
rocyfapCTBOM M OXpaHa UX roCyaapCTBEHHbIM NpuHyXaeHnem.lpaBoBas HopMa
CyLLecTByeT C MOMEHTa ee NMPU3HaHMAa nam cogaHusa n obbvasneHnsa obssaTesnibHON
rocyfapcTtBoM. Hopma gencteyeTno ee opuymasibHON OTMEHLI N A0 pa3pyLUEeHUs
co3faBLUero ee rocyfapCcTBeHHOro CTpOH.[@]

OxpaHa rocygapCTBEeHHbIM NMPUHY>XXOAEHNEM — CneunduniecKNnnpmnsHak npaBoBbIX HOPM,
OT/IMYAKLLNIA UX OT APYIrMX COLMANbHBIXHOPM, @ TaKXXe OT COAEPXKALLUUXCSH B HEKOTOPbIX
aKTax rocylapCTBEHHbIX OPraHoB NpM3bIBOB 1 obpalleHnin. Hopma Bcerga paccymTaHa
HaXXN3HEHHble 06CTOATENLCTBA, NPU KOTOPbIX CYLLECTBYET BbIOOP Pa3/INYHbIX JIMHUIA
noseneHus.

JInweHa cMmbIC/la HOPMa, KOTOPY HEBO3MOXXHO HapyLWWUTb, HOPMbI BCerga
npeanncbiBaloT Y4aCTHUKAM 0OLLECTBEHHbLIX OTHOLWEHWW, KOTOPbIe MOTYT NOCTYMNMUTb
rnopasHoMy, TpebyeMmbin, OOKHbLIN BapuaHT. TOT BapuaHT NnpeannucbiBaeTcsa noa
Yrpo301 roCcy4apCTBEHHOIO NPUHYXOEHUSA, MPUMEHSEMOr0 419 BOCCTAaHOBJIEHUS
HapyLWeHHbIX npaB (rae 3To BO3MOXXHO) U (Un) ANa HakKa3aHUg HapyLlumTens
06sa3aHHOCTK, 3anpeTa. Becb CMbICA CywecTBOBaHMNA NpaBa —B NOAAEPXKAHNN
onpeneneHHoOro rnopsaka, B npeaynpexxaeHum N peweHnm nHansmnayanbHbiX U
coynasnbHbIX KOHJIMKTOB 1 CNOPOB, B YNOPSAA0YEHUN CaMOro npouecca
roCyAapCTBEHHOr0 NPUHYXOEHUSA, MPUMEHSAEMOI0 B 3TUX uenﬂx.[@]



Ba>KHbIM Ka4eCTBOM MNpaBa ABASAETCA CUCTEMHOCTb, T. €. TaKasaCBsA3b NPaBOBbIX HOPM,
rMpn KOTOPOW OLHW HOPMbI ONpenenaioT YCJI0BUSA OCYLLECTBIEHNA APYTrUX MPaBoOBbIX
HOPM, HapyLleHne KOTOopbIX, BCBOD o4epelb, A0JDKHO Ble4Yb NMPUMEHEHNE HOPM,
onpenensoLmnx COOTBETCTBYOWME Mepbl MPUHYXXAeHNA. C CMCTEMHOCTbIO NpaBa
CBsi3aHa cneumanusauns npaBoBbIX HOPM. Pag oTpacnen npasa onpenenseT CaHKLMU U
nopsaaoK Nx NpMMeHeHus (yrosioBHoe 1 yroJloOBHOUCMOJIHUTEIbHOE NPaBO, YrOJIOBHLIN U
rpa>kgaHCKNI NpoLecc), B npenesiax CaMmx oTpacsaen npasa B 0Cobble NHCTUTYThI
BblOeJsIeHbl HOPMbI, MpeayCcMaTpuMBatoLWmMe CaHKLUW 3@ NpaBoHapyLweHnsa (MHCTUTYTbI
MMYLLEeCTBEHHOW OTBETCTBEHHOCTU B rpakJaHCKOM npaBe, MaTepunasibHON n
ANCUNNIMHAPHON OTBETCTBEHHOCTU BTPYAOBOM MnpaBe n Ap.). B pesynbTaTe Lenbln
KOMMNJIEKC HOPM HEPEAKOOXPaHAETCS OT HapyLleHnn obuien caHkumen, HepaspbIBHO
CBSI3aHHOWC KaXX40W U3 HOPM, COCTaBASAOLLMNX KOMnneKc.[@]

C HOPMaTUBHOCTbLIO NpaBa CBsi3aHa ero oopMasbHas onpenesneHHOCTb, T. €. TOYHoe
0603Ha4vyeHMe 06CTOATENLCTB, MOPOXKAAOLLNX NPaBOBbIe NoCNeaCcTBUSA, 0603HavYeHne
3TMX NOCNEACTBUN, KaYeCcTB, NPUCYLLMX YH4AaCTHUKAM NPABOOTHOLLEHUIA, U Ap. ITa
onpeaeneHHoCTb HeobxoAMMa Ana OrpaHMYeHUS HEMPAaBOMEPHOro OT
NPaBOMEPHOro,lopMANYECKN 3HAYMMOr0 OT opuanyeckn 6espasnmyHoro, ana
0603HavYeHMs coaepxaHus npaB 1 0693aHHOCTEN YHAaCTHMKOB NPABOOTHOLLEHUS, a
TakXXe Mep NPUHYXAEHMS, MPUMEHsIeMbIX 45 oXpaHbl npasa.l[53]]

NMpaBoO MOXXET yCrnewHo PyHKUMOHNUPOBATb INLLb NpU yCNoBUmM 6eCCcnopHoOCTH,
HeABYCMbICJIEHHOCTM, @ TaKXXe L0Ka3yeMOCTWN YyCNI0BUI BOSHUKHOBEHMS NpaB n
o6s3aHHOCTEN (BO3HUKIIO NPABOOTHOLLEHNE NAXN HE BO3HUKJSI0?), TOYHOCTU onpeaesnieHuns
coaep>XaHns MPaBOOTHOLLUEHUA(YTO UMEHHO HeobXxoAMMO OefnaTb WIN He aenaTb ANd
BbIMOJIHEHNS 0693aHHOCTM? KaKOBbl FapaHTUPOBaHHbIE BO3MOXXHOCTW NOBEAEHUS
yNpPaBOMOYEHHOr0?), ACHOCTK 3anNpeToB (4Yero HeMb3sa AenaTtb?) U CaHKUMN3a UX
HapymeHme.[@]

ObecneyYyeHHOCTb MpPOoLLEeCCYalbHO YPeryampoBaHHONW CMCTEMON NpaBoCcyansa u
npaBooxpaHsbl. [IpaBo No cBOEW CyTU NpepnosiaraeT AedaTeNbHOCTb 6ecnpucTpacTHOro
cyna, apbuTtpa, pewatowero cnopbl 1 KOHPMKTbI, ONpeaensoLero,KTo npae, a KTo He
rnpas, KOMY MPUHAANEXUT CrOpHas Belb, KTO AOJDKEH (M KOMY) BO3MelwaTb Bpes uamn
yObITKWN, KAaKOB X pa3Mep 1 NopsaokK Bo3MelleHus, 6bi10 1M coBepLueHo
npaBoHapyLleHne n, ecnmn 6bis1I0,KaKoOMy HaKa3aHUIO (B3bICKAHMIO) NOANEXUT
BMHOBHbIN.[TIpaBoBble HOPMbl — 0b6LLME hopMYy bl peLlEHNN BO3SMOXXHbIX CIOPOB 1
KOH(JINKTOB; MMEHHO Ha 3TOM OCHOBAHO «MPaBO — Cyaue», T. e.pelleHne CNOopHbIX aen
no npaBy — becnpucTtpacTHOe, cnpaBeanmBoe,«o0bes3nnyeHHoe» (peweHne «xMMeHeM
3aKOHa», «<MMeHeM rocyuapCTBa»).[@]



DhhekTNBHAA fAeATeNbHOCTb Cy40B HEBO3MO)XXHa 6e3 onopbl Ha annapaT NPUHYXXAEHUS.
OpraHbl MPUHYXXAEHUA UCMNOJHSAIT CyaebHbIenpUroBopbl N peLleHns 0 HakasaHusXx,
B3bICKQHUSAX, U3BATUAX UMYLLECTBA U UHbIX MPUHYANTENbHbLIX Mepax, NpeayCMOTPEHHbIX
CaHKLMSMM NpaBoBbIX HOPM. KpoMe Toro, npaBocyane Hepenko TpebyeT
OCYLLLeCTBJIEHNA NpenyrnpeanTesibHbIX Mep NPUHYXXOEHUS: 3a4ep>XaHni nuy,
NoA03peBAEMbIX B MPECTYMJIEHMSIX, apecTa CNOPHOro nMyLecTsa 1 T.n. o mepe pocTa u
pa3BUTUS FOCYAapCTB M crieymanmsaumm gyHKUNN NpaBooXpaHbl B CUCTEME
NPaBOOXPaHUTENbHbLIX OpraHoB 0603HaYalTCA yYpeKAeHMs, BefatoLme po3biICKOM NuL,
COBEPLUMBLLNX MPECTYMNJIEHUS, UMX YIOJIOBHbIM NpecnenoBaHneM (cbop noka3aTenbCTB U
nonnep>xaHNeobBMHEHUS B CYyi€), @ TakXXe TIOPbMbl 1 ApYyrue yupexxaeHus, segarouine
NPUHYANTENbHBLIM UCMNOJIHEHNEM CyAebHbIX MPUrOBOPOB U peLleHnn (0 KOHPUCKALUSX,
BbICENIEHUSIX, BbIABOPEHUSIX, M3bATUAX MMyLLECTBa 1 T. n.). [56]]

ABTOPUTETHOCTb. [log aBTOPUTETHOCTbLIO NPaBa NOHNUMAIOTCA ero obLEen3BeCcTHOCTbN
YKOPEHEeHHOCTb B CO3HaHuKM obuiecTBa, obwenpusHaHHaa oba3aTesnibHOCTb Npasa,
onuparLwasncsa Ha CTpax, CoO3HaHMEe HeOBX0AMMOCTHN, MPMBbLIYKY, PEINTMO3HbIE YyBCTBA,
Ha KOH(OPMU3M, Ha Nogpa>KaHWe, Ha coraacue ¢ NPaBoM N T. N.ABTOPUTETHOCTb NpaBa
3aBMCUT OT MNOJINTUKOMPABOBOIro peXxnMma, T. €. OT OTHOLWEHUSA K nNpaBy nny, ob1e4eHHbIX
BJ1ACTbl0. ECAM YNHOBHUKK U (MNK) NpencTaBuTeNn rocnoACTBYOLWEN MapTUn Uan
COCJ/I0BUSA yNpaBasAioT obLWwecTBOM Mpu NOMOLLM HE TONIbKO NpaBa, HO U He
COOTBETCTBYIOLLMX NPaBy NPUKA30B, BeJIeHNW, Ppacnops>XeHUin, TO NoaBsacTHble C
HeJoBepmeM OTHOCATCSA K nNpaBy Boobuie nmbo K ToW ero 4acTu, kotopas Hanbonee
noasep>xXeHa aecopmaunm Npon3BoJIbHbIMU BENIEHUAMU NpeacTaBuTesien BaacTu. Takom
pexxunm (NopAaaoK NpaBieHNsa) CBOMCTBEH, KAK OTMEYEHO0, AeCNOTUYECKNM,
MOJINLUENCKNM,YNHOBHNYbE NOMELLNYbUM, NAPTUNHOBIOPOKPATUYECKMM U aHAIOrNYHbIM
rocynapcCTBaM C 3bIOKUM, HEMOHbLIM npaBonopﬂuKOM.[@]

HepocTaTo4yHaa aBTOPUTETHOCTb NpaBa B rocyAapcTBax, CTPEMSALLMXCA CO34aTb
NPOYHbIN N BecnpobenbHbI NPaBONMOPSAAOK, BO3/laraeTHa BNacTb AOMNOJIHUTENbHYIO
Harpy3Ky: rocygapcTBy NPUXOANTCS TPATUTb AOMOJHUTENbHbIE YCUINA O NOOOEPXKKN
npaBonopsaKa, YKpenieHnsa 3aKOHHOCTU, paclUMPEHNS N YCUIIEHUS OPraHoB,
OXPaHAOLLMX NPaBO OT HapyLUEHUA.

2. 2. DyHKUMM NpaBa

CoumnanbHoe Ha3Ha4YeHne rnpaBa NPoOSABMAETCA B ero PyHKUMAX. PyHKUUN NMpaBa — 3TO
OCHOBHbIE HalnpaB/1eHUA NMpaBoBOIro BO34ENCTBUA Ha 0O ECTBEHHbIE OTHOLIEHUSA N NX



ynopsno4deHune, onpegensembie CyWHOCTbIO U COLUMAIbHbIM Ha3Ha4YeHNEM NpaBa B
ELRLY 06LLI,eCTBa.[[58]]

B n3BecTHoOM cTeneHn yCJI0BHO MOXKHO BblAeNINTb ABe rpynnbl KpUTepues, KOTopble
nexaT B OCHOBe aunddepeHymaumm pyHKUUW npaBa:

e BHelwHMe, B COOTBETCTBUM C KOTOPbIMU BbIOENAOT TaK Ha3blBaeMble COLMasIbHbIE
dyHKUMKM NpaBa (MONNTUYECKYHO, SKOHOMNYECKYIO, BOCMIUTATENbHYIO)

e BHyTpeHHMe, nocnegHmne BbITEKAOT N3 CaMOM NMpMpoAabl NpaBa, cnocoboB ero
BO34ENCTBUA Ha noBeaeHme ntogen, ocobeHHocTen hopm peanmsaumn. B aTom
C/lyqae BblAeNAT PeryasaTUBHYIO N OXPaHUTENbHYIO YHKLMK NpaBa.

PerynatuBHas n oxpaHuTesibHas QYHKLUMN — 3TO UMMaHEHTHbIE NMpaBy PYHKUWNN,
KOTOpble onpenenstoT HeobXoAMMOCTb €ro CyLeCcTBOBaHNS KakK COLIMANIbHOrO MHCTUTYTa
obuwiecTBa. OcobeHHOCTU perynaTuBHON MYHKLMM 3aK0YaTCA Npexxae BCero B
YCTAHOBJIEHNW MO3UTUBHbIX NPaBWJ MOBEAEHUS, B OpraHn3aunm obuecTBeHHbIX
OTHOLLUEHMN, B KOOPpAMHALMKN COLUMabHbIX B3aUMOCBA3EN. B paMkax 3Ton hyHKLNN
BblAENAT ABE ee Pa3HOBUAHOCTU (NOOMYHKUNN) — PEFYNATUBHYIO CTaTUYECKYI0 1
pPEerynsaTUBHYIO uMHaMMHeCKym.[@]

PerynsaTneBHasa cTaTndeckasa pyHKLMNSA Bbipa>kaeTCsl B BO3AENCTBMM NpaBa Ha
obuecTBeHHbIE OTHOLLEHNS MyTEM UX 3aKPErnieHNns B TeX NN NHbIX NPaBOBbIX
WHCTUTYTaXx. MpaBo tOpMANYECKN 3aKpenaseT, BO3BOAUT B pa3pag YeTKO
yperynampoBaHHbIX Te obuiecTBEHHbIE OTHOLWLEHUS, KOTOpble NpencTaBnatoT cobon
OCHOBY HOpMaJibHOro, CTabunbHOro cyuiecTsoBaHns obuiecTsa, COOTBETCTBYIOT
MHTepecam ero 60NbLIMHCTBA U BbipaXkatoT obuLyto Bomo.[@]

PelatoLlee 3Ha4YeHME B MPOBEAEHNN CTAaTUYECKON PYHKUNN MPUHAANEXNT UHCTUTYTaM
npaBa cCOBCTBEHHOCTUN, MHCTUTYTaM NOJINTUHECKMX MpaB U cBobop rpakgaH. OT4eTNIMBO
AaHHas QYHKLUMS Bblpa)KeHa B aBTOPCKOM, n3obpeTaTenbCKOM rnpaBe un ap.

PerynaTuBHas AnHaMm4yeckasi (hyHKLMs Bbipa)kaeTcsi B BO3AENCTBUN NMpaBa Ha
obLlecTBEHHbIE OTHOLLIEHUA NMyTeM 0poOpMAEHUS X OBUXKEHUS (ANHaMUKK). OHa
BOMJIOLLLEHA B MHCTUTYTaX FPa)kAaHCKOro, agMMHUCTPATMBHOIroO, TPY/10BOro NpaBsa,
OMOCPEnYIOLLMX X03AMCTBEHHbIE MPOLLECCH B 3KOHOMYKE, U Apyrux cdepax.l[61]!

Hanbonee xapakTepHbiMu NyTaAMM (cnocobamm) oCyLLeCTBNEHNSA perynaTUBHON QYHKLNN
npaBa ABAATCA:

1. OnpepeneHne nocpeacTBOM HOPM MpaBa MNPaBOAEECNoCOBHOCTN rpa)kaaH;



2. 3aKperJieHne n nsMeHeHune NpaBoBOro cTtaTyca rpa)kaaH;

3. OnpepeneHne KOMNETEHUUN roCy4apCTBEHHbIX OPraHoB, MOJIHOMOYUN
OOJIKHOCTHbIX JINLL;

4. YcTaHOBJ/IEHNE NPaBOBOro cTaTyca lpnandyecknux numy;

5. OnpepeneHve pUANYECKNX PakToB, CBSA3aHHbLIX C BOSHUKHOBEHUEM, N3MEHEHNEM
N NpekpalweHneM NpaBooOTHOLLEHWN;

6. YCTaHOBNEHME KOHKPETHON NPaBOBOM CBA3MN MeXxAay cybbekTaMu npaBa
(perynaTuBHbIE NPABOOTHOLIEHUS);

7. OnpepeneHne oNTUMasibHOro Tuna NPaBoBOro peryJampoBaHns
(0bWweno3B0INTENBLHOMO, pa3peLwnTesIbHOr0) MPUMEHNTENBHO K KOHKPETHbIM
06LeCcTBEHHBLIM OTHOLLUEHUSM.

C y4eTOM CKA3aHHOro perynsTUBHYO PYyHKLUIO NpaBa MOXKHO onpeaenmTb Kak
06yCcnoBsieHHOEe CoLMANIbHbIM Ha3HAYEHWEM HarpaBJieHMEe NPaBOBOro BO3AENCTBUS,
Bblpa>katoLLLeecs B YCTAHOBJIEHMN MNO3UTUBHbLIX NPaBu/ NOBeAEHUS, NPeaoCTaB/IEHNN
CyObeKTUBHbIX MPaB U BO3/I0OXXEHUN lOpuanNYecknx obsisaHHOCTeN Ha CyObeKTOB Npasa B
Lenax 3akpenneHns n coaoencTBna pa3BUTMIO OTHOLLEHWIA, COOTBETCTBYOLLNX
MHTepecaM obLLecTBa, rocyaapcTsa u rpaxaan.l[62]!

OxpaHuTenbHaa YHKLUMSA rnpaBa — 3TO 00yCNOB/IEHHOE COLMANIbHbIM Ha3HAYEHNEM
HanpaBJieHMe NPaBOBOIro BO3AENCTBUS, HaLeIeHHOe Ha OXpaHy 06l e3HAYMMbIX,
Hanbosee Ba)KHbIX 9KOHOMUYECKNX, MOJINTUYECKUX, HALUMOHAJIbHbIX, JINYHbIX
OTHOLLUEHUN, UX HEMPUKOCHOBEHHOCTb 1 CO0OPa3HO 3TOMY Ha BbITECHEHME OTHOLLEHUN,
YyXAbIX AaHHoMy cTpoio.l[63]!

Cneundunka oOXpaHUTENbHOM PYHKL NN COCTOUT B C/IeAYIOLLEM:

e Bo-nepBbIX, OHa XxapakTepusyeT NpaBo Kak 0cobbin cnocob Bo3aencTBMA Ha
rnosefeHmne niaen, Bbipa>kaoLMNca BO BANSHUN HA UX BOJIIO YrPO30W CaHKUWNA,
yCTaHOBJIEHNEM 3arnpeToB M peasnsaunen puan4eckom oTBeTCTBEHHOCTMN.

e BO-BTOpPbIX, OHa CNYXXUT NH(pOopMaToOpoM ansa cybbekToB 06 ecTBEHHbIX
OTHOLLEHNN O TOM, KaKme coumabHble LLEHHOCTW B3STbl NO4 OXpPaHy rocyaapCTBOM
nocpeacTBOM MNPaBOBbLIX NMpeanucaHumn.

e B-TpeTbux, oHa aBsA€TCHA NOKa3aTesieM NOJINTUYECKOr0 U KYJIbTYPHOIrO YPOBHS
obuwecTBa, ryMaHHbIX Ha4asn, coaep>xallnxcs B npase.

XapaKTepHble YepTbl OXPaHUTENbHOWN hYHKLUMN NpaBa NpociexmnBatoTcs bonee 4eTko,
€CJIN ee CPaBHUTb C NMPaBOOXPaHMUTENIbHON AeATeNbHOCTbIO rocynapcTea. Obuliee
Ha3Ha4yeHue nociefHen CBOANTCA K TOMY, YTOObl 06ecneynTb HeyKJIOHHOE BbiNOJIHEHWE



cybbekTamMu npaBa TpeboBaHW 3aKoHa, T.e. 06eCcneyYnTb PeXXKMM 3aKOHHOCTMN.
JlocTuraeTcs 3TO BbISIBJIEHMEM MPaBOHapPYLUEHWUI, X paccriefoBaHNEM, NPUBJIEYEHMEM K
OTBETCTBEHHOCTY BUHOBHbIX.[[64]]

Taknm obpa3om, ecnn oxpaHuTesibHaa PyHKLMA NpaBa — 3TO AENCTBME CaMOro npasa,
TO NMpaBoOXpaHuUTesIbHaa AeATeNIbHOCTb rocyfapcTBa ABAAETCA MaTepuasibHOMN
rapaHTuen cobnogeHns TpeboBaHMM NpaBa, MOCKOJIbKY 3TO AEeNCTBME CneumnanbHbIX
ydypexgeHun (MB[LL, npokypaTypbl, Cyfa) N0 oXxpaHe npaBa, 4eNCTBUE He CaMOro rnpasa,
a BHELIHero rno OTHOLWEeHUo K HeMy pakTopa. Kpome Toro, oxpaHuTenbHasa pyHKUMNS
HamnpaB/leHa Ha OXpaHy 0Ol eCTBEHHbIX OTHOLLUEHWN, @ MPaBOOXPaHUTEbHas
0eATesIbHOCTb — Ha OXpaHy CamMoro npaBa.[@]

OYyHKLWMN NMpaBa CBA3aHbl C PYHKUNSAMN FrOCyAapCTBa, 3TO OCHOBHbIE HaNpaB/IeHNS ero
BO30EeNCTBUSA Ha 0O EeCTBEHHbIE OTHOLIEHUS, Ha NOBeAeHne Ntoaen: SKoOHOMUYeckas,
coumanbHas, 3KoNornyeckas, 3akoHogaTenbHasa, UICNONHUTENbHAA, cyaebHas, a Takxe
apyruve q:JyHKu,MM.[@]

MpaBo Npu3BaHo 6bITb CTAOUAN3UPYIOLLUM PAKTOPOM 0BOLLECTBEHHOI0 Pa3BUTUS.

Ecnn cnepoBaThb LWUMPOKOMY CMbICNY (PYHKLMIA NpaBa, B COOTBETCTBUM CO CBOUM
npefgHa3Ha4YeHNEM NPaBOBblIE HOPMbI BbIMOJIHAT B 06LlecTBe cnenytowme pyHKUNNK:

e DKOHOMUYECKas - YropsA0o4MBaeT NPOU3BOACTBEHHbIE 1 UMYLLIECTBEHHbIE
OTHOLLEHUSA, 3aKpennseT (hopMbl COBCTBEHHOCTU U T.M.;

e MMonnTuyeckas (pernaMeHTUpyeT NoaNTUYECKNE OTHOLLEHUS, perynmpyeT
NessTeNbHOCTb CyObeKTOB MOJINTUYECKON CUCTEMBI U MP.);

e lpeonornyeckas, B paMKax KOTopol npaBo cnocobcTByeT hOpMMPOBaAHMIO B
06L1eCcTBEHHOM CO3HAHUWN NPEeACTaBAEHU 0 HEOOXOANUMBIX U XKenaTesbHbIX
NPUHLKNAX U NpaBuiax NoBeaeHns;

e PerynsatuBHas, KoTopasi NposiBASieTCsA B CNOCOOHOCTN BO34ECTBOBAThL Ha
nosezieHne 4aeHoB o6LlecTBa NpaBoBbIMY CpeaCcTBaAMY;

e OXpaHuTeNbHAA, 3aKJ0YaIOLLYCS B CNOCOOHOCTU OXPaHATb NOJIOXKUTESbHbIE,
06L1eCcCTBEHHO MNoJIe3HbIe U BbITECHATb BpeAHble OTHOLLEHUS, T.e. HanpaBaeHa Ha
0XpaHy 06LLEeCTBEHHbIX OTHOLLUEHW, @ NPAaBOOXPAHUTENIbHAA Ha OXPaHy CamMoro
npaBsa;

e [yMaHUCTMYECKAS, KOTOPAs BbIPAXKaeTCs B TOM, YTO NPaBO CMSAr4aeT BO3HMKaloLMe
B 0bLLecTBe coumanbHble MPOTUBOPEYNA N KOHPIINKTbI;

e BocnuTtaTenbHas, OTparkaloLLLytoCsi B NOAFOTOBKE MNOApPaCcTaloLLIErO MOKOJIEHUS K,
OKa3bIBaeT cneundunyeckoe negarornyeckoe Bo3gencTeme Ha snL, CBsi3aHa C



hopMmpoBaHMeM y cy6beKkTOB MOTUBOB NPAaBOMEPHOr0 NoBeAeHNs U DopMUpyeT Yy
CyOBbEKTOB Halexalllee BOCNPUsATUE CYLLECTBYIOWMX B 0bLecTBe LeHHOCTEN 1
noeanos.l[67]!

PYyHKLMM NMpaBa MOXXHO pacCMaTpuBaTb Kak ABe OCHOBHbIE rPynnbl C TOYKN 3PEHNSA UX
obuiecounanbHOM N CNeunanbHO-IOPUANYECKON HAaMPaB/IEHHOCTN.

e ObuiecoumnasnbHble PYHKLWN - 3TO OCHOBHbIE HaMpaBJ/IEHMS NMPaBOBOro BO3AENCTBUSA
Ha pa3/InyHble cepbl 06LWECTBEHHOW XNU3HN - SKOHOMUKY, MOJINTUKY, AYXOBHbIE
OTHOLUEHUSA, KyNbTypy U Ap. PasznuyatoT cneaywowmne obuwecoumnanbHble QYHKLNN:

1. OkoHOMMYeckasa (NpaBoBoe obecnevyeHne NPON3BOACTBEHHbLIX OTHOLLUEHWN,
3akpenneHne popm cobCTBEHHOCTU U T.4.);

2. MonnTtnyeckasa (NpasoBoe obecnevyeHne feATeNbHOCTU CYyOBEKTOB MOJINTUNYECKON
CUCTEMbI);

3. BocnuTaTenbHasa (negarornyeckoe Bo3LenNCcTBME Ha oﬁmeCTBo).[@]

e CrieymanbHo-topruanyeckme QyHKLNM - 3TO NPaBOBOE peryinpoBaHune
06LeCTBEHHbIX OTHOLLEHWIA:

1. PerynatuBHasa (cooencrteyeT pa3BuTuio Hanbonee LeHHbIX ana obuectsa n
rocygapcTBa coumasibHbIX CBA3EN, peryampyeTt obuecTBeHHbIe OTHOLLEHUS);

2. OxpaHuTenbHada (Npon3BogHa OT PErynsaTUBHOW PyHKLNN, MPU3BaHa ee
obecneymBaTb, OCyLLECTBSAET NPaBOBOE BO3AENCTBME, HAaNpaB/IEHHOE Ha OXPaHy
obue3Ha4YNMbIX U BbITECHEHME OTHOLWWEHUNI, YyXKAbIX AaHHOMY 06ulecTBY,
peannsyeTcsa C NMOMOLLbIO NPaBOBbIX OrpaHNYeHUN-o6A3aHHOCTEN, 3anpeTos.,
HakKa3aHun n np.).

Takum 06pa3om, MOXKHO OTMETUTL CrieayoLie 0CobeHHOCTU YHKLMN NpaBa:

. o ®YHKLUMK NpaBa NPou3BOAHbI OT €ro CyLLHOCTU 1 onpenensioTcs Ha3HAYeHNEM
npaBa B obuwiecTse. PYHKUUN — ITO «CBEYEHUE» CYLLHOCTU Npasa B
06LEeCcTBEHHbIX OTHOLUEHUSAX.

o ®YHKUMW NpaBa — 3TO Takue HanpaBJ/IeEHNS ero BO3AeNCTBUSA Ha
06LLEeCcTBEHHbIE OTHOLLEHUS, MOTPEObHOCTL B OCYLLECTBIEHUN KOTOPbIX
nopoXkaaeT Heob6XoAMMOCTb CYLLECTBOBAHUS MPaBa Kak coLManbHOro
SABNEHUS.

o ®YHKUMK BbipaXkatoT Hanbosiee CcylleCcTBEHHbIE, F1aBHble YepThbl NpaBa n
HanpaBJieHbl Ha OCYLLECTBIEHNE KOPEHHbIX 3a4a4, CTOSLWMX nepen npaBoM Ha
[aHHOM 3Tane pa3BuTus obulecTsa.



o OYHKUUK NpaBa MNpeacTaBAAOT HanpaBJ/ieHWUsl ero akTUBHOI0 AeNCTBUSA,
ynopsigoyMBatoLLEro onpeaeneHHbIn Bua 0bLeCcTBEHHbIX OTHOLWEHMWIA. [To3ToMy
OOHUM N3 BaXKHENLIMX NMPU3HAKOB (PYHKL MW NpaBa SIBAAETCS ee ANHAMU3M,
OBUXEHNe, OencTBue.

o NMOCTOSIHCTBO, Kak HeobxoaMMbI MpU3HaK QYHKLNW, XapaKTepusyeT
HeMpepbLIBHOCTb, ANNTENLHOCTL ee aeicTeus.l[69]!

Mnasa 3. BBAMUMOOEUCTBUE TIDCYAAPCTBA M
NMPABA, UX COOTHOLUEHUE

3. 1. Bo3peuncTtBue rocyaapcTtea Ha npaBo

focynapCTBO CHNUTAETCA OCHOBHbLIM 3JIEMEHTOM COTBOPEHMUS NMPaBOBbIX YCTAHOBJIEHNIN U
KJII04EBOW CMJI0M UX BonJoweHnA. FocygapcTBO ONeKaeT npaso, MPUMEHSET ero
noTeHuwnan gns peaonsaunm noCTaB/IEHHbIX Lenen rocyaapCTBEHHOW NOANTUYECKON
neatenbHOCTU. MNpn 3TOM BO3OEeNCTBME rocydapcTBa Ha NMpaBo He CToOUT
abconoTn3MpoBaTb U aHAN3MPOBATb B AYXEe MHEHUIN, NPU3HAOWMNX MPaBO TOJIbLKO
WHCTPYMEHTOM roCcyaapCcBTBa, €ro NpuU3HaKoM nam xxe atpubyTom, Tak Kak He N1Llb
TOJIbKO rocy4apcTBO, HO U NpPaBo B/aAeeT YC/IOBHON CaMOCTOATE/IbHOCTbLIO, JINYHbIMMN,
BHYTpPEHHE CBONCTBEHHbLIMU €My 0COBEHHOCTAMM Pa3BUTUA U PYHKLUOHNPOBAHUS, N3
Cero BblTeKaeT, COOCTBEHHO 4YTO NMPaBO COOEPXKMUT MO OTHOLWIEHUIO K FOCYyAapCTBY
camMocToATes/IbHOe 3HaHMMOCTb.[@]

MNpepocTtaBneHHasa Teopus, oTobpaxarwLlaa LeHHOCTb rocygapcTBa Haf NpaBoM,
CBOMNCTBEHHA A1 roCy4apCTB C aHTUAEMOKpPaTUYeCKM NMOpsALKOM, B KOUX MpaBo
paboTaeT TO/IbKO MEeTOLOM Bblpa)keHns rocyfapcTBeHHon csoboabl n cnocobom
obecnevymBaHUs rocyapCTBEHHO - BJIACTHbIX NOBeNIeHUN. [1aBeHCTBO rocyfapcTBa Hapg
npaBoM BbIN10 YTBEPXKOEHO MAaPKCUCTCKOM Teopuen, B cnencTeme 3Toro
NPOOO/DKUTESIbHBLIN Nepnos B PYCCKUX YHEeHUAX NPUCYTCTBOBaIO MHeHUe, coobpa3Ho
KOTOPOW NpaBo hopMmpyeTca ONs OCYLLeCTB/IEHUS roCyJapCTBEHHbIX 3a4a4y U
Haxo4UTCA B 3aBUCMMOCTW BCeLLesIo OT rocyapCTBEHHON Bonm.[@]

Bonee BecoMoe BANAHME roCcyAapTBa Ha NPaBOo Bblpa)kaeTcsi B chepe npaBoOTBOPYECTBA
N NpaBo peann3aunm, To ecTb, MPaBO CKaAblBaeTCs MPU KOHKPETHOM y4YacTun
rocynapcTBa. Bnpoyem rocynapcBo He CTOJIbKO pa3BUBAET MNPaBO, CKOJIbKO 3aKaHYMBaeT
npaBoobpa3oBaTesibHbIN NPOLECC, NpUaaBas NPaBy KOHKPETHbIE puandeckmne hopmMsl,



3HA4YMMOCTb FrocylapcTBa B HEM [0BOJIbHO cBoeobpa3Ha. Ha camom gene roygapcTBo
BTOpPraeTcs B NpaBoo6pa3oBaTesibHbIA MPOLECC TOMbKO Ha KOHKPETHBIX ero atanax,[72]]
N3 4yero cnenyeT, 4TO TBOpYECKas 3HAYMMOCTb rocylapCTBa B OTHOLLEHUN
¢bopMMpoBaHMS NpaBa COCTOUT B TOM, YTO:

. o B peannsaunm npaBoTBOPYECKON AeATENbHOCTU. [0CYyapCTBO B COr/lacoOBaHUN
C NO3HAHHbIMN 3aKOHaMW COLMAIbHOro (POPMMNPOBAHUSA, 3aKOHOMEPHOCTAMMU
eCTeCTBEeHHOro npaBoreHesa ycTtaHaBaMBaeT HafobHOCTb B lOpUANYECKON
pernaMmeHTaunm Tex Uimn xxe gpyrnx B3auMoOTHOLWIEHNIN, yCTaHaB/InBaeT
bonee 30paByto OpPUANYECKYIO POPMY N CO3NAAET COBMECTHbIE
obLwenpun3HaHHble HOPM, NpejaBas UM aBTOPUTETHOCTb roCyAapCTBEHHON
B/1IaCTN (hOpMasibHO - OpUaNYeCcKni, obLLnin XapakTep.

o B caHKUMOHMPOBaHUN roCyfapCTBOM 0OLEenNpn3HaAHHbIX HOPM, KOTOpPbIE He
ob6nafatoT TOYHbLIM FOCYAaPCTBEHHbI XapaKTepoM.

o B npusHaHun lopnany4eckn HeoTbeMNEMbIMN peryasaTopaMmn 4eNCcTBUS,
NPaKTUYECKN C/IOXKUBLLUUXCA N UMEOLLUX B3aUMOOTHOLLEHU N B3aMOCBA3€eWN,
pe3ysbTaTe 4Yero AaHHble B3aUMOCBA3N U B3aUMOOTHOLLUEHNA NoJlyvatoT
IOPUANYECKYIO 3HA4YUMOCTb.

o B (hopMupoBaHum cuctembl nNpasa. HacToswas cyTb nepenoBoro rocygapcrea
He obbeAnHAETCA B NpefocTaBieHHOW 061acTu K BbIMYCKY B CBET
KOHKPETHOro 4nmcsia HopMaTUBHO - MPaBOBbIX aKTOB. 3afa4va rocyfapcrea TyT
3aKJllo4aeTcsa B TOM, 4TObbI:

1. N'apaHTMpoOBaTbL NPUOPUTETHYIO 3HAYMMOCTb 3aKOHa B CUCTEME 3aKOHOAATEe/IbCTBa;

2. CopencTBoBaTb (POPMNPOBAHMUIO APYTNX NCTOYHUKOB MPaBO - HOPMATUBHOIO
KOHTpaKTa, 06bI4HOro NpaBa;

3. MpnaaTb NpaBy CUCTEMHbIN XapakKTep, FrapaHTUPOBaATb CBA3b HOPMATMBHbIX aKTOB,
KakK MexXxay Apyr OpYroM, a TakXxe n K gpyrum oopMaM BblparkeHUs npaBoBbIX
HOPM;

4. TocynapCTBO B KOHKPETHON Mepe «yrnpassiseT» npaBoM.

FocynapcTBO, 3TUM 06pa3oM, rapaHTUpyeT OpMUPOBaHNE BCEM CUCTEMbI UCTOYHMKOB
npa.a.

e J10BOJIbHO Ba>XHOW ABNAETCSH 3HAYUMOCTb rocynoapcrtBa B obecnevynBaHnun
ocyliecTssieHnsa npasa. lNpegHa3sHavdyeHWe rocyfapcTBa 3aKJ1l04aeTCa B TOM,
CO6CTBEHHO 4YTO OHO CBOUMU AEAHUAMMU npu3BaHo pOpMMpPOBaThL NpaKTUyeckue,
CaHKUMNOHMNPOBaHHbIE lOpuandeckme npeanocbiJikun oada npnMmeHeHnsa nioabmMmm, nx
opraHmsaundamMmm rnmpenocCtaB/iEHHbIX 3aKOHOOAaTEJIbCTBOM BepOFITHOCTeIZ B Llensax



yOOBJIETBOPEHNS BCEX BCEBO3MOXXHbIX MHTEpPECoB 1 noTpebHocTen.

e [OCYapCTBO rapaHTUPYyeT OXpaHy NnpaBa U AOMUHUPYIOLLMX NMPaBOBbIX OTHOLLUEHMWA.
FocynapCTBEHHOE NPUHY)XXOEHWE CHMTAETCA PEryssipHO NPUCYLLLEN rapaHTuen,
KOTOPOW NOAKPENISIeTCS NPaBO, 3@ HMM MOCTOSHHO HAXOASATCS CUNa,
aBTOPUTETHOCTb FOCYAAPCTBA; CaMa OMaCHOCTb FOCYAapPCTBEHHOMO MPUHY XX AEeHUS
3alluLLaeT npaso.

e [OCYapCTBO NPOSIBASAET CUJIbHYIO NAEMHYIO NOMOLLb NpaBy, obpallaeT ero B
ohnumManbHyto ngeonoruio. FocygapcTBo COAENCTBYET BOCNPUSATUIO NPaBa NNYHbIM
1 rnobasnibHbIM NPaBOCO3HaHNEM, COBCTBEHHO YTO MNOJIOXKXUTENbLHO BO3OENCTBYET Ha
NPaBOBOM MeHTaJINTETE HaLUW.

FocynapcTBO, COAENCTBYET PAacnpoCcTpaHEeHWo npaBa B 06LIeCTBEHHOM NPOCTPaHCTBE,
OHO 0653yeT YNeHOB CoLMasibHbIX B3aMMOOTHOLUEHUI paboTaTbk NO NpaBy, BbIHEPKUBATL
NPOTUBOMpPaBHbIE NOAXOAbl Peann3aLmnn CoOLNANbHO BaXXHbIX ntoros.l[73]]

be3 coMHeHuns, becnpmucTpacTHO UMeDTCA Npeaesbl BANAHUSA roCcy4apCTBa Ha NpaBo, 3TO
060CHOBAHO PerynsaTUBHbLIM NOTEHLIMAJIOM 3TOr0 NpaBa, BEPOSTHOCTSAMM FrocyAapcTBa,
€ro CTPYKTYp FrapaHTMpoBaTb AENCTBME NMpaBa B TaKNX COLIMANIBHO - SKOHOMUYECKUX U
NONNTUYECKMX (haKTopax. FocynapCTBO HeE MMeeT BO3MOXXHOCTU MPUMEHUTb NpaBo B
NPOTMBOPEYMN C ero HaCTOSLWMM npegHa3HavYeHNeM, B CieACTBME Yero NpuHumMnmasibHa
no AaHHOMY BOMPOCY Hay4Ho - o6oCHOBaHHas, AeNCTBEHHas opuanYeckas NoanTmKa
rocynapcTBa, 003BoJIsilOWan 6osee NpaBM/IbHO U B MHTEpecax oblecTBa NPMMEHNTb
NPUMEHSATb NPaBOBOW annaparT.

tOpnandeckasa nonnTnYeckasa neaTenNbHOCTb NpeacrtaBnseT cobon rnaBHble Ha o6WKNX U
cBoeobpa3HbIX 3aKOHOMEPHOCTAX POPMUPOBAHNSA FOCYAapCTBEHHON NPABOBOW CUCTEMBI
OCHOBBbI, CTpaTermyeckme HarnpaBaeHHOCTU N haKTU4eckmne nyTmn GopMmMpoBaHma u
peann3aumm HOpM, MHCTUTYTOB W OTpacyien rnpasa, 3aKperjeHnsa nopsaka 3aKOHHOCTU n
coumasnbHOM 3aWULLLEHHOCTIX, OpraHnsaunm npegoTepalleHmna n 6opbbbl C
npaBoOHapyLIEHNAMU, CTAHOBNEHMNSA Y Ntlogen COOPMUPOBAHHON NMPaBOBON KYJbTYypbl,
BO3MOXXHOCTM NPUMEHUTb NPaBOBble CPEACTBA C LieNblo yA0B/EeTBOPEHUSA COOCTBEHHbIX
noTpebHocTen n MHTepecos.[@]

NHCTUTYT ropnanyvyeckom rnosMTUKKM paccMaTpmBaeT COBMECTHbIE Lesn U 3aja4dn
rocyfapCTBEHHOro CTpos B chepe NpaBOTBOpPYECTBa, Npasopeanmsauunn,
obecrneymBaHMsA 3aKOHHOCTM 1 NpaBonopsagKa, NMPaBOBOro Pa3BUTUSA Frpa>kgaH u
npogeccruoHanbHO - topuandeckoro obpasosaHus. bes Hay4yHO apryMeHTUpPOBaHHbIX,
06 ayMaHHbIX 3aKIIO4YeHN B AaHHOW 06s1acTu, rocy4apcTBO HE B CUJ1aX pe3yibTaTUBHO
«pacnopsi>KaTbCA» MPaBOM, 4OCTUraTb NOINTUYECKUX, 0BLLECTBEHHbIX, SKOHOMUYECKMX



Lienen, octaBasdACb B rpaHMUax 4ENCTBUSA ero ycn03|/||7|.[[75]]

MoaBoas UTOM, MOXXHO CKa3aTb, YTO BAUSHUE FrOCYyAapCTBa Ha NPaBO BbipaXkaeTcs B
o651acT NpaBOTBOPYECTBA U MPABO OCYLLUECTBJIEHUN, TO €CTb rapaHTUpyeT
¢opmMmMpoBaHMe BCEN CUCTEMbI NCTOYHUKOB MpaBa. 3HAYMT, FOCYAapCcTBO UK CaMo
YTOYHSAET NMpaBOBble HOPMbI, NN CAHKLMOHUPYET yXKe aesiTenbHble. OHO MOXET eLle
JlenernpoBaTh BEPOSATHOCTbL BpaTk Ha cebs onpeaeneHHble pUaNYeckme akThbl
06LEeCTBEHHbLIM N APYrMM HErocylapCTBEHHbLIM OpraHu3auusaM, AaBaTh CUY 3aKOHa
cynebHbIM U aAMUHUCTPATUBHbLIM (pakTaM, HOPMATUBHbLIM COTJIALLIEHUSIM U JOrOBOPaM.

3. 2. BospeuncTtBMe npaBa Ha rocynapcrso

B topuanyeckon nutepaTtype BONpocy BO3AENCTBUS NpaBa Ha rocy1apCTBO YAE/IEHO He
MHOIO BHUMaHUSA, HO MeXay 3TUM rocylapCcTBy HEOOX0AMMO MPaBo HE MeHee, YeM
npaBo B rocygapcTtee. [pegocTaB/ieHHas Teopus, Npu3HatoLLas LLeHHOCTb NpaBa Hag
rocyapCTBOM, CBOMCTBEHHA OJ1 FOCYAapPCTB C AEMOKPATUYECKUM MOPAAKOM, B KOUX
NpaBo, C OZIHOM CTOPOHbI, BbICKA3bIBAaE€T rocyAapCTBEHHYO cBoboay, a C UHOW CTOPOHBI,
obecneymBaeT BbINOJIHEHME 3aKOHHOCTW NPUX OCYLLECTBJIEHUN FOCYNAapPCTBEHHONM BAAcCTH,
npeayTBepXX4aeT BEPOSTHOCTb MPOM3BOA CO CTOPOHbI rocyAapcTaa.l[76]!

3aBMCMMOCTb rocyfapcTBa OT NpaBa BblparkaeTcs:
. o BO BHYTpeHHe opraHusaumnm rocygapcraa.

Ina cobCTBEHHOr0O CYLECTBOBAHUS rOCyAAapCTBO, TAKXXE KakK OpraHu3auns, nmeet
HeobX0AMMOCTb B NpaBe, TaK Kak NpaBo 0popMIsSeT CTPYKTYPY rocyaapcTBa u
perynmpyeT BHyTPEHHNE B3aMMOOTHOLLEHNA B rOCYyJapCTBEHHOM annapaTe,
B3aUMOOTHOLLUEHUS MEXY ero BeAyLnMn sneMmeHTamu. Npu noMmoLumy npasa
YKpennawTcs (hopMa rocyiapcTBa, YCTPONCTBO roCy4apCTBEHHOrO MeXaHN3Ma,
rPaHNLIbl OTBETCTBEHHOCTU FrOCYAapPCTBEHHbIX OPraHOB U AOJIXKHOCTHbLIX JINLL.
MocpencTBOM NMpaBa OPUEHTUPYETCA MECTO, POJib, PYHKLINM DSIEMEHTOB
rocyapCTBEHHOro annapaTa, UX B3auMOAENCTBUE C MHBIMM OpraHamMu n obLecTBoM.
YrnopsigoumBasi BHYTPU CaHKLIMOHUPOBAHHbIE B3aMMOCBA3M FrOCyNapCTBa, NpaBo AaeT
BO3MOXXHOCTb FapaHTMPOBaTh PaLMOHaIbHOE YCTPONCTBO CTPYKTYpbI rocyaapcTsea.l[77]!

e B nedatenbHOCTM rocynapcTBa.

BbloensaoT ABa cnocoba, npyv NOMOLLM KOUX FOCYNAapCBO HaBA3bIBAaeT COOCTBEHHYIO BOJIO
counymy: cnocob HacuNMsa U LMBUIN30BaHHOE yrpaBsieHne o6 ecTBEHHbIMN



npoueccamMmm ¢ NoAAep>XKoW NpaBoBOro annapaTa. FocynapcTBo He cnocobHo 3a
npenenamMmu N KpoMe npasa BOMJIOTUTb B XKN3Hb COBCTBEHHbIE AeSHUS, NPABO
OPOPMASIET HYXKHYIO CTOPOHY, acrneKT, CBONCTBO roCyAapCTBEHHOM aesTensHocTu.l[78]]

0606LLeHHO BO3MOXXHO 0603Ha4YNTb Psia HanpaBAeHUN, ONpenensoWnX OpraHn3yoLLYO
pPOJb NpaBa B OTHOLUEHUWN K FOCYAapCTBY:

e [lpaBo BAMAET Ha rOCYyAPCTBO NPU €ro OTHOWEHUAX C 0OLWEeCTBEHHOCTbIO,
OTOE/IbHOW JINYHOCTbIO;

e [lpaBo flerannsyeT rocyfapCTBEHHYIO AEATENIbHOCTb, FapaHTUpyeT O0MYyCTUMbIX
3alWULWEHHBIX U MPUHYAUTENIbHbLIX Mep roCynapCcTBa;

e [py NoMoLUWM NMpaBa yCTaHaB/NBAOTCA TEPPUTOPUN OeATeNbHOCTU rocygapcTa,
KnaccupuumpyoTcs rpaHnubl BMeLaTeNbCTBa B JIMYHYIO XXN3Hb Fpa>khaH;

e [MpaBo ykpennseT ceoeobpasHble MHTepeChl HaLUN U HAPOOHOCTEN N BAUSAET Ha
rocyapCTBEHHYIO B/IACTb B €€ OTHOLUEHUNSAX C HAaUMAMU, @ TaKXe HapOAHOCTAMU;

e [lpaBoBas (popMa rapaHTUpyeT BEPOSATHOCTb BOMJIOLWEHNSA OeNCTBYOWEro
KOHTPOJIA 0eATEeSIbHOCTbIO NOCYy4apCTBEHHON0O MexaHu3ma u hopmumpyeTt
topuaAnYecKme rapaHTumM OTBETCTBEHHOr0 NoBeAeHNs rocygapcTBa nepes
obwiecTBowMm;

e [paBO NpeacTaBssAET B NepenoBbiX YC/I0BUAX A3bIKOM 00LLEHNS rOCyAapCTBa He
NNLWb TONBLKO C 06WEeCTBEHHOCTbIO, HO U C UHLIMUK FroCcyAapCcTBaMn, MUPOBbLIM
obuecTBOM B LLESIOM;

e [lpaBO cHYMTaAETCA rN1aBHbIM CPEACTBOM NIerMTUMaL MM rocy4apCTBEHHOro
NPUHYXOEHUS.

MPUHLUMN CBA3AHHOCTU roCyAapcTBa NPABOM COCTOUT B TOM, COOCTBEHHO 4YTO
NpOrpeccnBHOE rocyapcTBO Kak CyBepeHHasi BJIaCTb He cnocobHa CyLLecTBOBaTb U
pyHKLUMOHMpPOBATL 3a NpegenamMmu npaea. Teopusa npaea, OTTaJIKMBAeTCs OTTOro,
cobCTBEHHO 4YTO NpaBo 06bEeANHSET, OrpaHMYNBaAET roCcy1apCTBO B JINYHbIX MHTEpPEecax u
HacesieHns B obLLEM, KaK pa3 OHO SABASAETCSA CUJIbHBbIM OFpaHNYnTENEM
rocyapCcTBEHHOro nponssosa. B JaHHOM 3Ha4YeHMn NpaBo nNpeacTaBaseT cobon cuny,
CNoCcobHY0 MOAYNHUTL FrOCYAapPCTBO, TO €CTb NPaBO BO3HUKAET Haf rocyAapCTBOM AJist
Toro, Aabbl rocynapcTBO HE B30LLJIO Haf cou,vlyMOM.[@]

Bo3nencTeme npaBa Ha HblHELWLHEe roCyAapCcTBO HAaCTOJIbKO 3HA4YNMMO, COBCTBEHHO 4TO
nocnegHee NMLb TOJIbKO U MUMeeT BO3MOXKHOCTb CyLLLIeCTBOBAaTb Kak NpaBoBoe
rocynapcTBo. B nepenoBbix yc/oBuax obbeanHsowas posb npaBa B OTHOLIEHNN
rocygapcTBa yBenmdmBaeTcs. [1pyn AaHHOM MPOCNEXNBAETCS 3aKOHOMEPHOCTb: YEM
BepHee npaBo oTobparkaeT becnpucTpacTHble MOTPEBHOCTU coumanbHOro



dopmmpoBaHus, Tem B HanbosnbLuen mepe oOHO 06beaAnHAET rocyaapcTBo.

B nTore yero npuHUMUN obbeaAnHEHNA rocyaapcTBa C NPaBOM 3HAYUT, COBCTBEHHO YTO
TO/IbKO B COOTHOCUMOCTM C NMPaBoOM 06Hapy»XMBaeTCs HAacToALLAaA 3HAYUMOCTb
nepezioBOro rocynapcTBa, B CeCTBME 3TOr0 B JaHHOW B3aUMOCBA3M 06LLIeCTBEHHOMN
3HA4YMMOCTbIO BJlafleeT TOJIbKO TO FOCyAapCcTBO, KOTopoe obecneynBasi NpaBo u
0OCTaBasiCb Ha OCHOBEe Mpaga, paboTaeT counasbHON NoJib3e.

CnepoBaTesibHO, TaKUM 06pa3oM, B/IMSIHUE MNPaBa Ha FrOCYy1AapCTBO OCHOBLIBAETCS B TOM,
CcoBCTBEHHO YTO OHO MpeXxAe BCEro sierajn3yeT n KOHCTUTYMPYET rocyAapCTBEHHYIO
NeaTeNbHOCTb, FapaHTUPYeT KOHTPOJIb Hall IEFUMTUMHOCTbLIO AaHHOW AeATEeNbHOCTH, ee
LenecoobpasHOCTb MeXAYHapoAHbIM CTaHAapTaM. [TocpencTBOM NpaBa YKpennsaTCa
BHYTPEHHSS OpraHn3aLmns rocygapcTsBa, ero gopMa, CTPYKTypa, MeXaHU3M yrpaBJieHuns,
NPUHLUUMN OeneHns BAacTeNn, eLle npu noMoLLM ero peasnsyoTcs 3aaadum n hyHKLMn
rocynapcTBa, BeAEeTCS ero BHYTPEHHSS U BHELLHSAS NONMTUKA, 3aKOHOAATebHO
OPUEHTUPYETCH U YKPENNAeTCcs coumanbHbIl CTPOW, COCTOSIHNE IMYHOCTK B obllecTBe,
TO €CTb MMEHHO, BCA rNaBHasA rocyJapcTBEHHAs «AeAaTeslbHOCTb» 0653aHa NpPoxXoanTb U
npoTekaTb B MPaBOBOM MOpPsiAKe, B OpUANYecknx popmax, npoueaypax.

SAKNMIOYEHUE

B pe3ynbTaTe pacCMOTPEHUS KHOYEBBLIX BONPOCOB KYpPCoBOW paboThbl, MOXKHO cAenaTh
cfegyloLine BbiBOAbI:

FocynapCTBO - 3TO NYBJMYHO - MONNTUYECKAsA OpraHn3aLmns BlacTy B rpaHMLax
KOHKPETHON TEPPUTOPUM, BNadeolas rocy1apCTBEHHbIM CyBEPEHUTETOM U
BbICTyNatowas opuymanbHbIM afenTOM NHTEPECOB CBOEro Hapoaa (NoaaaHHbIX);
XapakTepusylouleecss TaKUMN NPU3HaKaMu, Kak:

e Hannyme nonntumu4eckom BnacTun, pacnosaratwouwen ocobblM annapaTtoM ynpasseHus
N MPUHYXXOEHUS;

TeppuTopuasbHasa opraHm3aums HaceneHus;

foCcynapCTBEHHbLIN CYBEPEHUTET;

FnobanbHbIn, 0bLieoba3aTeNIbHbIM XapaKTep akToB, N3[4aBaeMbIX FOCy4apCcTBOM;
Hanoroobno>xxeHne n B3nMaHmne Haloros.



MpaBo - 3To cnctema obuieobsasaTenbHbIX, POPMasIbHO KOHKPETHbLIX HOPM,
NMOCTaBJIEHHbIX UM XKe OPraHM30BaHHbIX FOCyaapCTBOM, obecneyeHHbIX BEPOATHOCTbIO
roCyAapCTBEHHOI0 NPUHY>XOEHMSA B C/ly4ae X HapyLUeHUs, Bbipa>KakoLimx
roCcy4apCTBEHHYIO BOJIO U HaLeNIEHHbIX Ha yperynpoBaHmne colmasibHbIX
B3aVIMOOTHOLUEHWUI; HEMAI0Ba>XHbIMUM NMPU3HAKaMNU KOTOPOro CYMTaoTCS:

e HOpMaTUBHOCTD,
Obueob53aTENBHOCTD,
focynapCTBEHHO - BOJIEBOW XapaKTep,
dopManbHasa onpenesieHHOCTb,
CNCTEMHOCTb.

Taknm ob6pa3oM, rocyiapCcTBO 1 NpPaBo, NpeacTaBnsaa cobon pasHbie ABAEHUS MO
cobCTBEHHOMY COLMANIbHOMY Ha3HAY€HUIO N POJSIN, B3aMMOCBS3aHbl Mexay cobon, 1
npebbiBaloT B TECHOBAaTOM B3alMMOAENCTBUN U B3aMO3aBUCMMOCTU. MNpenocTaBieHHas
B3aMMOCBS3b UMeEeT TPU KJIIOYEBLIX acrleKTa Takue, Kak:

e EANHCTBO;
e Pasznnyue;
e B3anmopencrteue.

BrnipoyeM Mexay HUX 6osiee Ba)KHbIM aCMeKkTOM CYMTAETCH B3aMMOAENCTBME, TO €CTh,
KOHKpPEeTHOe BAIMsIHME rocyaapcTBa Ha NpPaBO U HAMPOTUB BAUSHME NpaBa Ha
rocyaapcTBo.

BansHue rocygapcTBa Ha NpaBo Bblipa)kaeTcs B 06/1acTn NpaBoTBOpYECTBa M NpaBo
peann3aunu, To ecTb rapaHTUpyeT OpMMpPOBaHNE BCENM CUCTEMbI NICTOYHMKOB nMpasa. U3
3TOro BblTEKAET, YTO FOCYapCTBO MJN CaMo onpeaenseT NpaBoBble HOPMbI, UK
CaHKLUMNOHNPYET y>xe AencTBeHHble. OHO CNoCobHO AenernpoBaTbh BEPOSATHOCTb
OCYLLECTB/ATb HEKOTOpPbIE lopuANYECKME aKTbl 06LLECTBEHHBIM U OPYTrM
HerocynapCTBEHHbIM opraHusaumnam, NMpunaaBaTb CUY 3aKOHa Cyae6HbIM U
aAMUHNCTPATUBHbLIM NpeLeneHTamM, HOPMATUBHbBLIM COrlalLEHUSIM 1 AOrOBOPaM.

BAnsHue npaBa Ha rocy4apcTBO OCHOBbLIBAETCSA B TOM, COOCTBEHHO 4YTO OHO MNpeXxae
BCEro feranmsyeT U KOHCTUTYUPYET roCyAapCTBEHHYIO AeATeNIbHOCTb, FapaHTUupyeT
KOHTPO/Ib HaZ NErMTUMHOCTbIO JaHHOW OEeATEeNIbHOCTU, ee Lesecoobpa3HoCTb
MeXOyHapoOHbIM cTaHOapTaM. NocpenCTBOM NpaBa YKPEnasioTCS BHYTPEHHSS
opraHusauus rocynapcTBa, ero opma, CTPYKTypa, MEXAHMU3M yrpaBAeHus, NpuHUmMn
[eneHnsa BnacTen, ele npy NoMoLLW ero peasansyTcs 3a4a4m U yHKLUNK rocy1apcTBa,
BeJEeTCsA ero BHYTPEHHSS U BHELLHASA NOJIMTUKA, 3aKOHOAATe/IbHO OPUEHTUPYETCS U



YKPEenAsieTcs CoLnasibHbIA CTPON, COCTOSIHME JINYHOCTU B 06LLEeCcTBe, TO €CTb UMEHHO,
BCS rJlaBHas rocy4apCcTBEHHAs «AesaTeslbHOCTb» 06s3aHa NPOXoAnUTb U MPOTeKaTb B
NpaBoOBOM Mopsigke, B Opuanveckmnx popmax, npoueasypax.
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